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LETTERS 


Declining Collegiality 

I just had the privilege t» read the 
President’s Page (“Blessed Are the 
Peacemakers,” December 2007) writ- 
ten by Florida Bar President Frank 
Angones. It was like a breath of fresh 
air. 

Over the course of 42 years of 
practicing law, I have noticed a star- 
tling decline in both collegiality and 
professionalism in how lawyers treat 
each other. I believe that the growth 
of The Florida Bar has something to 
do with it. Nevertheless, that is not 
the complete answer. 

The fact is that too many of our 
practitioners have a “win at any cost 
mentality.” Often, they substitute 
themselves for their clients and be- 
come emotionally involved in both 
the process and outcome of litigation. 
Clients watch their attorneys act 
unprofessionally and assume that 
this is acceptable conduct. Hence, 
everything becomes a scorched earth 
proceeding. 


Somehow, we have got to get 
through to all members of the Bar 
that civility is not a sign of weakness. 
This is something that Frank An- 
gones is clearly concerned about and 
rightfully so. It is a pleasure to see 
the president take up this important 
matter end make available his views 
to all members of the Bar. 

I conclude by simply stating that 
it is an honor to be a member of the 
same profession and professional as- 
sociation as Frank Angones. 
Howarp J. Bay Harbor 
Islands 


The “Foreseeable Zone 
of Risk” 

In the recent decision in Williams 
v. Davis, No. SC05-1817, 2007 Fla. 
Lexis 2200 (November 21, 2007), 
the Florida Supreme Court cites an 
article by William Drake from the 
April 2004 issue of The Florida Bar 
Journal. The article was critical of the 
application of the “foreseeable zone of 
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risk” or McCain analysis to determine 
the existence of legal duty in negli- 
gence cases. Although the Williams 
case holds there is no duty owed by 
a private residential property owner 
to adjacent motorists to maintain 
foliage that does not extend into the 
public right of way, the opinion goes 
on to “recognize . . . that all property 
owners owe a duty, under a McCain 
analysis, not to permit the growth of 
foliage on their property to extend 
outside the bounds of the property 
and into the public right-of-way so as 
to interfere with a motorist’s ability 
to safely travel on the adjacent road- 
way.” This extended analysis prompts 
the submission of the following dog- 
gerel from Mr. Drake, who practices 
personal injury defense law in St. 
Petersburg: 


“Tree by the Roadside” 

Tree by the roadside, roadside tree 

The Florida Supreme Court says 
you may endanger me. 

The Court proclaims such plants a 
threat to travelers may be 

If allowed to grow too near the road 
on adjacent property. 


Yet, so long as the public right-of- 
way be barren, 

Of obstructing plants, the Court 
won't be care’n. 

So, I think that someday I may 
seldom see 

Near the road anything resembling 
a tree. 


While the law may seem unfriendly 
to our state’s ecology, 

It could make more room for road- 
side ads on personal injury. 

Now, it’s not just legislation or 
judicial forestry; 

It’s more cultivating duty with 
common law authority. 


By equating legal duty with 
foreseeability, 

Obviated are such base concerns as 
what the costs may be. 

A priori its concluded that a land- 
owner can’t foresee 

What he could if closer to the road 
were that owner’s tree. 


This new duty opens wide the door 
to more liability. 
Justified by enhanced safety of a 


mobile you and me. 

Never mind potential burdens 
upon the citizenry, 

We all must be protected from the 
dangerous roadside tree. 

WILLIAM Drake, St. Petersburg 


Errata 

In “Withhold of Adjudication: 
What Everyone Needs to Know” 
(February 2008), the authors stated 
the new version of Rule 3-7.2(e) 
now requires lawyers to report to 
The Florida Bar when they have 
received a withhold of adjudication 
for a felony. However, the old Rule 
3-7.2(c) required that the Bar be 
notified of a withhold of adjudica- 
tion of a felony within 30 days. The 
new rule requires notice within 10 
days. 


Editor’s Note 

The views expressed in the Febru- 
ary 2008 article, “Ins and Outs: The 
Taxation of Imports and Exports 
in Florida” by Robert Babin and 
Thomas Butscher, do not represent 
the views of the Department of Rev- 
enue. 
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PRESIDENT’S PAGE 


by Francisco R. Angones 


The Goal of the Public Reprimand: Rehabilitation 


t’s not my favorite role as presi- 

dent of The Florida Bar when a 

disciplined lawyer makes a public 

appearance before the 52-member 
Board of Governors to receive a public 
reprimand. As the attorney stands be- 
fore the board, I sum up details of that 
lawyer's offense and read the reprimand, 
as ordered by the Florida Supreme 
Court, such as this: 

“Attorneys have a unique place in 
our system of government, and when 
you showed disrespect for the court, 
you damaged not only our reputation, 
but you harmed the legal profession as 
a whole. Actions such as yours reduce 
respect for the legal profession and di- 
minish the effectiveness of our system 
of justice.” 

The public reprimand underscores 
how seriously our Bar and Board of 
Governors view unethical behavior. The 
objective is changing bad behavior. Since 
the practice was reinstituted, eight to 
nine reprimands per board meeting have 
been conducted. 

Believing they carry more weight and 
lasting impact when conducted publicly 
before the board, the Special Commis- 
sion on Lawyer Regulation, as well as 
input from nonlawyers on the Citizens 
Forum, unanimously recommended 
personal appearances before the board 
for public reprimands for disciplined 
lawyers instead of other options, such 
as having the reprimand administered 
by a local judge or the referee in the case 
or by publication of the reprimand. 

In early 2007, the board approved 
that recommendation, which had also 
been reviewed by the Bar’s Disciplinary 
Procedure Committee. The committee 
actually recommended the Bar study 
setting standards for determining when 
reprimands should be administered by 
the board. However, the board voted 
to reject that suggestion and instead 


adopted the commission’s original _ 


recommendation: that all reprimands 
are administered in front of the board, 
unless waived by a two-thirds vote. 

Public reprimands have been ordered 
for the following offenses: failure to “act 
with reasonable diligence and prompt- 
ness in the representation” of clients; 
failure to “promptly comply with rea- 
sonable requests for information” from 
clients; failure to “respond, in writing, to 
an official inquiry by Bar Counsel when 
the Bar was conducting an investigation” 
into the attorney's conduct; failure to 
follow “minimum trust accounting pro- 
cedures; and failure to closely supervise 
a paralegal’s work.” 

Another public reprimand was or- 
dered after the court found a member 
“had willfully failed to timely pay child 
support.” Several reprimands have in- 
volved violations of the rules regulating 
lawyer advertisements. One Bar mem- 
ber entered into a “law firm partnership 
agreement with a California attorney 
who was and is not licensed to practice 
law in Florida” and did not disclose the 
California admission status on the let- 
terhead. Additionally, the letterhead car- 
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ried an Orlando office address where no 
one in the firm “was regularly present.” 

Lawyer disciplinary actions are public 
record and become part of a lawyer’s 
permanent record. By reading the dis- 
ciplinary page of The Florida Bar News, 
members are made aware of the more 


severe cases that result in suspensions 


or disbarments by the Florida Supreme 
Court. There is no doubt this page is 
checked by members who want to know 
whether something they may have done 
or thought about doing rises to the level 
of a prosecutable action. 

At a fall professionalism retreat, 
Justice Raoul Cantero, who chairs the 
Commission on Professionalism, said his 
colleagues on the high court are “finding 
unethical behavior that maybe 10 years 
ago wouldn’t have been prosecuted or 
maybe wouldn’t have been considered 
unethical.” Offensive conduct that at 
one time was only privately grumbled 
about among lawyers is now resulting 
in suspensions, he said. 

The goal of the public reprimand is 
not to embarrass an individual who 
has fallen short of what is expected of 
members of our profession — but to 
rehabilitate. The hope is that not only 
will the action change the disciplined 
lawyer’s future behavior, but prevent 
other lawyers from making the same 
mistakes. 

Each reprimand is ended with this 
cautionary advice: 

“This public reprimand is now part of 
your permanent Florida Bar disciplinary 
records. You are further advised that 
while the public reprimand does not 
affect your privilege of practicing law, 
future misconduct will. The lawyers of 
Florida expect your future conduct be 
in compliance with your oath, and you 
should demand the same of yourself.” 
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LORIDA’S THIRD SPECIES 


by Judge Scott Stephens 


he most common! use of the word “jurisdiction” 

in Florida practice is curiously lacking in defini- 

tion. Trial courts “lack jurisdiction” until proper 

pleadings are filed.? They exceed “jurisdictional” 
limits if they order relief outside the scope of the plead- 
ings.* They lose (“are divested of”) jurisdiction if a volun- 
tary dismissal is taken or when a judgment is entered, un- 
less “jurisdiction” is specifically reserved.’ These notions 
of “jurisdiction” depend on a case’s procedural posture, 
and thus cannot be subject matter jurisdiction (SMJ) or 
jurisdiction in personam. Subject matter jurisdiction is 
the power allocated to a court by constitution or statute,’ 
a fixture of the legal landscape that procedural events in 
a specific case are unlikely to change. Personal jurisdic- 
tion depends on a person’s contacts with the forum state, 
typically not on the pleadings.® The concept of “jurisdic- 
tion” that is dependent on pleadings or other procedural 
events, therefore, must constitute a distinct third species 
of jurisdiction, which could be called procedural jurisdic- 
tion, or more colorfully, “greenlight jurisdiction.” Despite 
its importance as a principle of procedural law, its actual 
meaning and legal significance have yet to be confronted 
conclusively. Understanding the different types of juris- 
diction is crucial to the practitioner because each has “its 
own legal significance.”’ 

This article finds a logical consistency in the law of 
“jurisdiction” in the cases despite significant confusion 
over the years. It observes that the bare word “jurisdic- 
tion” has been used to mean a court’s exclusive authority 
to enter orders in a particular case at a particular time. It 
is a legal conclusion dependent on the presence of three 


elements — the familiar requirements of subject matter . 


and personal jurisdiction must, of course, be present in 
every case, but in addition the court’s legal authority 
must be activated according to procedural requirements 
of pleading and process. The contention that a trial court 
lacks “jurisdiction” can be made if any one of the three 
elements is missing, but in practice “jurisdictional” attacks 
rarely implicate subject matter jurisdiction or personal 
jurisdiction. When they do, they say so explicitly. When 
“jurisdiction” is used without identifying the specific 
jurisdictional concept being employed, it almost always 
refers to the third, procedural element of jurisdiction. 

Attaining consistency is an accomplishment, because 
the forces for confusion have been remarkably tenacious. 
Because a failure of subject matter jurisdiction trumps res 
judicata and all other timeliness requirements, litigants 
with unpreserved arguments naturally seek to cast them 
as “jurisdictional,” either by expanding the concept of 
subject matter jurisdiction explicitly, or by confusing it 
with other concepts of jurisdiction. The venerable case of 
Lovett v. Lovett, 112 So. 768, 776 (Fla. 1927), offered hope 
of rescue to the untimely for many years. 

Lovett stated that “jurisdiction” in Florida was a legal 
conclusion dependent on three elements, not just two. It 
intimated that “jurisdiction” derives from — indeed would 
appear to be shorthand for — the traditional recitation 
that the court “has jurisdiction of the subject-matter and 
the parties.” Under Lovett, even when a court undoubt- 
edly had subject matter jurisdiction and jurisdiction 
over the persons involved, it did not have “jurisdiction 
of the subject-matter and the parties” unless the plead- 
ings had properly “invoked” the court’s power. For those 
propositions, Lovett remains good law today (indeed they 
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constitute the thesis of this article), 
but the court went further. It per- 
mitted the appellants to challenge 
the trial court judgment based on a 
pleading defect not raised below on 
the theory that the pleading defect 
was “jurisdictional.” How a pleading 
defect could change the type of case 
before the court, thus defeating its 
subject matter jurisdiction, the court 
did not say. 

It has taken 80 years, and the 
process remains incomplete, but 
the confusion wrought by Lovett is 
waning. The Florida Supreme Court 
has restored the original meaning 
of subject matter jurisdiction, and 
the district courts for the most part 
decline to extend subject matter ju- 
risdiction treatment to unpreserved 
“jurisdictional” defects arising from 
procedural events. In the process, 
the cases have implicitly fleshed out 
a law of jurisdiction which requires 
three elements, and separately iden- 
tifies the legal significance of each 
one. 

The practitioner needs to be aware 
that the legal consequence of a ju- 
risdictional error depends on which 
element is involved and when the 
error was first raised. Arguing that a 
court lacks “jurisdiction” is meaning- 
less if one is not prepared to identify 
the specific class of jurisdictional 
defect and the applicable legal result. 
Expecting all errors of “jurisdiction” 
to be treated the same is a recipe for 
failure. 

The legally significant difference 
between three jurisdictional ele- 
ments is the degree of waivability. 
The requirement of subject matter 
jurisdiction is never waivable; judg- 
ments rendered without SMJ are 
void ab initio, and can be successfully 
attacked at any time. Judgments 
unsupported by in personam jurisdic- 
tion, by contrast, are not inherently 
void. Instead, they are voidable by 
the specific persons affected, and the 
objection is waived if not asserted at 
the first opportunity.* The waivability 
of defects of procedural jurisdiction 
is more controversial, with some 
ancient cases and a few modern ones 
holding them unwaivable, with the 
bulk of more recent authority hold- 
ing them waived if not timely raised.. 


Even though the word “jurisdiction” 
has traditionally been attached to 
them, they remain principles of pro- 
cedural law, and should be treated 
accordingly. 

The primary thesis of this article 
is that there are three elements to 
the legal conclusion that a Florida 
court has “jurisdiction” and the legal 
consequence of a defect of jurisdic- 
tion depends on which element is 
defective and when it was raised. An 
important corollary is that subject 
matter jurisdiction generally cannot 
be created, suspended, or terminated 
by procedural events in a case, and 
any “jurisdiction” that can be so in- 
termittent must be procedural and 
hence waivable. Whether a court 
has power to hear and decide a given 
type of case is a different question 
from whether the case itself is in a 
procedural posture that authorizes 
the court to proceed. The following 
sections explain and support this 
conclusion in greater depth, first 
defining procedural jurisdiction, and 
then articulating its logical separa- 
tion from subject matter jurisdiction. 
The concluding sections show how 
recent cases have acknowledged the 
existence of a third element of juris- 
dictional analysis in Florida. 


Three Species of Jurisdiction 
Each of the three concepts of juris- 
diction has its distinct legal source, 
functional definition, and set of legal 
consequences. The first two are well- 
defined; the third is familiar, but so 
far lacking in systematic definition. 
The first and most fundamental 
requirement is subject matter ju- 
risdiction (SMJ). A court’s power 
derives from either constitutional or 
statutory provisions specifying the 
class of cases the court is granted 
authority to hear.’ It has SMJ only 
over those types of cases, and may not 
proceed in any fashion in any other 
type of case.'° A court proceeding in 
absence of SMJ is subject to writ of 
prohibition, and an order rendered 
without SMJ is unwaivably void. 
As a practical matter, this means 
the order has no res judicata effect, 
and is not entitled to full faith and 
credit. The error can successfully be 
raised for the first time on appeal or 
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on collateral attack years later. The 
requirement of subject matter juris- 
diction is so fundamental that it pre- 
vails over the otherwise essential"! 
principle of finality of judgments. 

The second jurisdictional require- 
ment is a reasonable connection 
between the court and the parties (or 
properties) involved. A court may not 
enter orders affecting individuals un- 
less they have some legally meaning- 
ful contact with the territorial extent 
of the court’s authority, known as 
jurisdiction over the person (JOP).'” 
While a defect of JOP does not stop 
a court from proceeding altogether, 
it has no power to bind a party over 
whom it lacks personal jurisdic- 
tion.'® An order lacking JOP is not 
inherently void, but rather voidable, 
and the error can be waived if not 
asserted at the first opportunity. 

Procedural jurisdiction has noth- 
ing to do with the scope of the court’s 
constitutional or statutory power, or 
the status of the parties. Instead, it 
is a matter of compliance with ap- 
plicable procedural principles, some 
codified in rules, but more often 
products of case law. These prin- 
ciples can correctly be characterized 
as “jurisdictional,” in that they ad- 
dress a particular court’s authority 
to proceed in a specific direction at 
a defined time. Even when a court 
has subject matter jurisdiction and 
personal jurisdiction — hence the 
power to proceed — the procedural 
equivalents of traffic signals regulate 
when it is permissible to proceed. For 
example, a case must be commenced 
by pleadings before a court can enter 
an order. Until that occurs, the court 
is like a motorist facing a red light: 
Proceeding is physically possible but 
is deterred by the prospect of undesir- 
able consequences. The light turns 
green once proper pleadings are 
filed, but directional signals (rules 
confining actions to the scope of the 
pleadings) still limit where the court 
may permissibly go. When a final 
judgment is entered, the court faces 
another red signal. 

Whether these procedural rules 
should be called “jurisdictional” is 
questionable, but that use of the term 
is firmly entrenched in the tradition 
of Florida law and it is semantically 
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defensible. The term “jurisdiction” 
means a court’s authority to hear 
and decide a dispute, and procedural 
regulations that determine whether 
the authority is currently activated 
can fit within that definition. Accord- 
ingly, the third species of jurisdiction 
being posited here is any argument 
or ruling directed to a court’s au- 
thority to hear and decide a dispute 
and predicated on the specific case’s 
procedural posture. 

The following list illustrates some 
procedural rules that have been 
characterized as “jurisdictional” in 
the case law: 

1) A court may not enter an order 
until the case is opened by filing of a 
pleading;"* 

2) A court may not enter an order 
outside the scope of the pleadings;'® 

3) A court may not enter an order 
in a case that is closed by voluntary 
dismissal'® or by entry of a final 
judgment" unless jurisdiction is 
“reserved.”'* 

4) A court may not enter an order 
on an issue that is under review by 
the appellate court." 

All of these rules of procedural ju- 
risdiction, if violated, render an order 
subject to correction upon a timely 
appeal. But except for the last one 
(addressed below), there is no reason 
any of them should supersede the 
force of res judicata to allow relitiga- 
tion of orders that have become final. 
None of them change the nature of 
the power the state has assigned to 
the court or the relationship between 
the state and the parties. As with 
any other form of procedural error, 
a timely objection affords the trial 
court an opportunity to cure the error 
before proceeding further. 

Accordingly, errors of procedural 
jurisdiction should always be raised 
before the trial court or the appel- 
late court is justified in refusing to 
consider them. There are issues of 
procedural jurisdiction that can be 
raised initially on appeal, but that 
is not because they are procedurally 
“jurisdictional.” Instead, it is because 
they qualify independently as funda- 
mental errors. 

Procedural jurisdiction thus en- 
compasses several procedural ques- 


tions — whether a court’s jurisdiction 


is properly “invoked,” whether it has 
acted within the scope of the plead- 
ings, and generally whether it has 
authority to proceed given the case’s 
procedural posture. Procedural ju- 
risdiction is fundamentally different 
than subject matter jurisdiction and 
personal jurisdiction. And as will be 
explained below, uses of the word 
“jurisdiction” that do not fit into one 
of the three categories are spurious, 
not “jurisdictional” in any legally 
meaningful sense. As a practical mat- 
ter, counsel should be careful to raise 
all forms of jurisdictional objection at 
the first opportunity, since most juris- 
dictional objections are procedural, 
and waived if not timely asserted. 
Only a true deficiency of subject mat- 
ter jurisdiction can be raised at any 
time, and valid objections to a court’s 
subject matter jurisdiction are rare, 
for the reasons that appear in the 
next section. 


Subject Matter Jurisdiction Is 
Constitutionally Granted and 
Statutorily Allocated 

Under the Florida Constitution, 
art.V, §5(b), every original action is 
within the subject matter jurisdic- 
tion of either the county court or the 
circuit court.” The circuit court holds 
“general jurisdiction”! power to hear 
any original actions not legislatively 
allocated to the county court. Any 
state legislative act purporting to 
limit the subject matter jurisdiction 
of the circuit courts in any other way 
would be unconstitutional.” 

Unlike the complicated and expen- 
sive controversies over the power of 
courts of limited jurisdiction, exten- 
sive litigation over the subject matter 
jurisdiction of the circuit courts of 
Florida is rarely warranted. In most 
cases, the determination of subject 
matter jurisdiction is complete upon 
identifying the type of case, i.e., the 
body of law under which the case will 
be decided, and ascertaining whether 
the legislature has committed that 
type of case to the county court. 

Expecting a subject matter ju- 
risdiction defense to conclusively 
thwart a claim is usually unrealis- 
tic. In keeping with the principle of 
access to courts, the constitutional 
structure all but assures that there 
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will be some tribunal** empowered 
to hear every type of case. Subject 
matter jurisdiction is an allocation 
rule that prescribes which court has 
authority to hear a dispute. As a 
practical matter, this means that an 
actual subject matter jurisdiction ar- 
gument is nearly always equivalent 
to a claim that the case is pending in 
the wrong court. Only in the rarest 
of circumstances could it operate to 
bar a claim altogether. 

Only a state constitutional rule or 
pre-emptive federal law” could actu- 
ally deny the Florida trial judiciary 
authority over all original actions of 
any particular subject matter. Argu- 
ing that no Florida court has subject 


matter jurisdiction over a given case 


requires citation of an authority 
higher than (or at least equal to) the 
state constitution. 

Constitutional rules depriving the 
state courts of all subject matter 
jurisdiction do exist, but they are 
usually highly specific. The state’s 
sovereign immunity, Fla. Const. art. 
X, §13, is implemented by denial of 
subject matter jurisdiction over pro- 
ceedings against the state, except to 
the extent waived by general law.” In 
addition, several federal laws deny 
state courts subject matter jurisdic- 
tion by assigning specific classes of 
cases to federal courts or agencies. 
For example, tort or contract cases 
that would otherwise be within state 
court jurisdiction are allocated ex- 
clusively to federal courts if they are 
encompassed by federal flood insur- 
ance or disaster relief operations.”° 
Federal law prevents state courts 
from proceeding in cases otherwise 
within their subject matter jurisdic- 
tion if the parties have contracted for 
arbitration, or if the defendant is an 
Indian tribe, or in some cases involv- 
ing municipalities.”’ In general, any 
federal rule that prohibits a state 
court from proceeding in a particular 
way, even if it based on procedural 
considerations, has the same legal 
effect as a deprivation of state court 
subject matter jurisdiction: Proceed- 
ing in violation of an applicable 
federal rule can render an order 
void. For example, failure to follow 
federal due process requirements can 
render an order subject to collateral 
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attack.”* Counsel should be alert to 
the possibility that a federal or state 
constitutional rule could extinguish 
the circuit court’s subject matter 
jurisdiction altogether, but in the 
absence of such a rule, a challenge to 
subject matter jurisdiction is unlikely 
to succeed without identifying the 
court in which the case does belong. 

To be sure, there are substantial 
numbers of cases in the intermedi- 
ate appellate courts that appear to 
contemplate the proposition that a 
state statute or rule can extinguish 
circuit court subject matter jurisdic- 
tion without allocating it to another 
trial court, or appear to require a 
statutory basis for the circuit court to 
exercise jurisdiction. The interstate 
child custody cases uniformly, and 
entirely incorrectly, frame the issue 
of custody over a particular child 
(i.e., person) as one of subject mat- 
ter jurisdiction.”® Cases frequently 
cite statutory bases for the circuit 
courts’ exercise of jurisdiction,” 
which is certainly not wrong, but it 
is unnecessary unless there is some 
contention the legislature has al- 
located that class of cases to county 
court. Ultimately, the district courts 
are not to be faulted for the ad hoc 
introduction of extraneous concepts 
into the meaning of “subject matter 
jurisdiction.” As the next section 
shows, the intermingling of subject 
matter jurisdiction and issues of 
procedural jurisdiction was long ago 
authorized by one of two competing 
lines of cases. 


Procedural Jurisdiction Is Not 
Subject Matter Jurisdiction 

Subject matter jurisdiction is power 
granted by the sovereign to a court 
and as such can neither be created 
nor destroyed by the parties.*' It is a 
feature of the legal landscape itself 
and generally should be unaffected by 
procedural events in a particular case. 
Nevertheless, there are instances in 
which the constitutional and statu- 
tory provisions allocating subject mat- 
ter jurisdiction depend in some sense 
on case-specific facts or events. Two 
examples merit discussion. 

First, by taking an appeal, a party 
shifts subject matter jurisdiction 
from the trial court to the appellate 


court because it changes the type 
of case. The constitution separately 
allocates original proceedings, art. 
V §5(b), and appellate proceedings, 
art. V §4(b)(1). The notice of appeal, 
therefore, changes the type of case 
from an original action to an appeal, 
transferring subject matter jurisdic- 
tion to the appellate court. Cases 
that hold a trial court order “void” 
for lack of jurisdiction because the 
matter was pending on appeal are 
thus correctly applying the concept 
of subject matter jurisdiction. 

Second, the traditional use of an 
“amount in controversy” to divide 
cases between county and circuit 
courts injects a potential factual 
issue into the determination of sub- 
ject matter jurisdiction.* If a case 
is brought in circuit court, and it is 
later conceded or determined that the 
amount in controversy is beneath the 
threshold, the court may transfer the 
case.** 

It is, therefore, not impossible for 
procedural events to affect the exis- 
tence of subject matter jurisdiction. 
But only those facts made material 
by the jurisdictional statutes could 
conceivably have that effect. It is dif- 
ficult to conceive how any other pro- 
cedural event can change the general 
type of case. It would follow logically 
that pleading defects could not defeat 
subject matter jurisdiction, but that 
has not always been understood. 

The definitive case separating 
subject matter jurisdiction from pro- 
cedural questions is Malone v. Meres, 
109 So. 677 (Fla. 1926). The court had 
on several prior occasions® rejected 
attempts to “jurisdictionalize” simple 
procedural or substantive error, but 
the Malone appellant nevertheless 
claimed that the trial court’s failure 
to sua sponte enforce a procedural 
requirement had somehow retrospec- 
tively extinguished its subject matter 
jurisdiction. He was seeking to col- 
laterally attack a decree some four 
months after it had been entered. 

The court summarily rejected the 
attempt to elevate procedural error 
to the level of subject matter jurisdic- 
tion: “[T]he subject-matter of the suit 
was the assertion of a lien predicated 
upon a contract of sale .. . that was 
within the jurisdiction of the court.”** 
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With citation to dozens of authori- 
ties from Florida and elsewhere, the 
court laid out the basic principle that 
“jurisdiction of the subject-matter 
does not mean jurisdiction of the 
particular case but of the class of 
cases to which the particular case 
belongs, and does not depend upon 
the sufficiency of the pleadings nor 
the rightfulness of the decision.”*’ 
Neither procedural irregularities nor 
substantive legal error would deprive 
a court of subject matter jurisdiction 
so as to make its order void; either 
kind of error could be corrected only 
through timely appeal. 

Malone specifically holds that if a 
procedural event brings a case to the 
point where substantive law requires 


’ the court to deny the relief being 


requested, the court does not lose 
jurisdiction, but to the contrary, has 
jurisdiction and should enter an or- 
der denying the relief.** Importantly, 
subject matter jurisdiction includes 
“the power to decide wrongly as well 
as correctly.”*® After Malone, collat- 
erally attacking a judgment on the 
basis of a defect in the underlying 
pleadings would appear to be frivo- 
lous. 

Those who would jurisdictional- 
ize procedure were undeterred. The 
following year, the Florida Supreme 
Court decided Lovett, intimating in 
dictum that acting outside the scope 
of the pleadings could retrospectively 
deprive a court of subject matter 
jurisdiction: 

The jurisdiction and power of a [clourt 
remain at rest until called into action by 
some suitor; it cannot by its own action 
institute a proceeding sua sponte. The 
action of a [clourt must be called into ex- 
ercise by pleading and process, prescribed 
or recognized by law, procured or obtained 
by some suitor by filing a declaration, com- 
plaint, petition, cross-bill, or in some form 
requesting the exercise of the power of the 
[clourt. If a [clourt should render a judg- 
ment in a case where it had jurisdiction of 
the parties, upon a matter entirely outside 
of the issues made, it would of necessity 
be arbitrary and unjust as being outside 
the jurisdiction of the subject-matter of 
the particular case, and such judgment 
would be void and would not withstand a 
collateral attack...when it is said that a 
{clourt has jurisdiction of the subject-mat- 
ter of any given cause, if these words are 
to be given their full meaning, they imply, 
generally speaking, 1) that the [court 
has jurisdictional power to adjudicate the 
class of cases to which such case belongs; 


and 2) that its jurisdiction has been in- 
voked in the particular case by lawfully 
bringing before it the necessary parties 
to the controversy, and 3) the controversy 
itself by pleading of some sort sufficient 
to that end.... 


In Lovett, the parties litigated the 
partition of four parcels of real estate. 
On appeal, the appellants contended 
the trial court exceeded its jurisdic- 
tion by ruling on the fourth parcel, 
which had not been mentioned in the 
complaint, only in one of the answers. 
Although the appellants had actively 
participated in litigating the fourth 
parcel before the trial court without 
objecting to the ostensible pleading 
defect, they raised the issue for the 
first time in the Supreme Court, 
claiming it was “jurisdictional.” With 
the above-quoted language, the court 
excused the appellants’ failure to 
raise the issue below, expressly rely- 
ing on the rule that defects of subject 
matter jurisdiction cannot be waived 
by the parties.*! The court went on 
to determine there was, in fact, no 
pleading defect, as the answer rais- 
ing the fourth parcel was sufficient 
to place it before the court. But since 


treated the procedural jurisdictional 
issue as if it were subject matter 
jurisdiction. The same result could 
have been reached (and probably 
would have) by declaring the error 
“fundamental,” but the opinion went 
out of its way to characterize the er- 
ror as “jurisdictional” in excusing its 
untimely assertion. Lovett was thus 
read by subsequent courts to mean 
that a court lacked subject matter 
jurisdiction if its jurisdiction had not 


been properly “invoked.” 

Lovett’s merging of the notion of 
subject matter jurisdiction with the 
sufficiency of the pleadings is clearly 
inconsistent with Malone, which 
Lovett curiously does not cite. It is 
also inconsistent with the definition 
of subject matter jurisdiction (the 
power to hear and decide cases of a 
particular type) that the opinion it- 
self contains. Logically, the existence 
of a court’s power to hear cases of a 
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the order purported to bind certain 
minor parties not properly before the 
court, the Supreme Court made the 
order voidable by those minor parties. 
That result implies the court based 
its decision on personal jurisdiction, 
since obviously it would be incorrect 
to make an order voidable rather 
than void if it were unsupported by 
subject matter jurisdiction. 

It is not the actual holding of 
Lovett, but rather the above-quoted 
dictum for which it has since been 
cited,*? that resulted in the law of 
jurisdiction branching into differ- 
ent, and ultimately inconsistent, 
directions. Both Malone and Lovett 
had recognized that some procedural 
rules had been called “jurisdictional” 
but Malone unequivocally held that 
kind of jurisdiction was not subject 
matter jurisdiction. The Lovett dic-. 
tum stated a pleading defect could 
be “jurisdictional” and permitted it 
to be raised for the first time on ap- 
peal after the litigants had proceeded 
through trial without mentioning it. 
While it did not explicitly hold the 
pleading defect resulted in a failure 
of subject matter jurisdiction, it 
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particular type exists regardless of 
whether such a case ever arises. The 
act of evaluating the pleadings and 
staying within their scope cannot 
occur unless the court has the power 
to entertain that type of case in the 
first place. If the power to hear the 
case exists, it cannot be split into 
numerous pieces depending on what 
was pled. 

After Malone and Lovett, separate 
lines of Florida Supreme Court deci- 
sions emerged. Cases following Lovett 
permitted procedural arguments to 
enjoy the immunity from timeliness 
requirements that follows from a 
lack of subject matter jurisdiction.” 
Several cases recited the proposition 
that pleadings are jurisdictional 
without using it to excuse any un- 
timely action,“ but in at least four 
Supreme Court cases, orders that 
were otherwise final were denied 
res judicata effect due to procedural 
errors.*° These culminated with Gay 
v. McCaughan, 105 So. 2d 771, 773 
(Fla. 1958), which relied on Lovett to 
cast a procedural consideration as a 
matter of subject matter jurisdiction, 
permitting a collateral attack. 

Over the same period, cases following 
Malone would refuse to jurisdictional- 
ize procedural error, focusing instead 
on the finality of judgments not timely 
appealed. For example, in Goodrich v. 
Thompson, 118 So. 60, 62 (Fla. 1928), 
the court refused to reopen an 11-year- 
old decree alleged to be tainted by 
procedural error. Garner v. Slack, 136 
So. 444, 445 (Fla. 1931), cited Malone 
for the proposition that “the question 
as to whether or not either pleadings or 
proof will support a deficiency decree 
is not jurisdictional but is a question 
which may be presented to an appel- 
late court in proper proceedings for 
review.’ In State ex rel. Fulton Bag 
& Cotton Mills v. Burnside, 153 Fla. 
599, 602 (Fla. 1943), the court followed 
Malone, holding 
where it appears that a court is legally 
organized and has jurisdiction of the 
subject matter and the adverse parties 
are given an opportunity to be heard as 
required by law, errors or irregularities, 
or even wrong doing in the proceedings, 
short of an illegal deprivation of an op- 


portunity to be heard, will not render the 
judgment void. 


Awareness of the logical inconsis- _ 


tency between the Lovett dictum and 
the universally accepted definition of 
subject matter jurisdiction seemed to 
grow toward the end of the 20th cen- 
tury. At least one case called the fail- 
ure to procedurally perfect a court’s 
jurisdiction a “jurisdictional” defect, 
but by characterizing the decree as 
voidable on appeal rather than void 
ab intitio, analytically distanced the 
ruling from one of subject matter 
jurisdiction.** Since the 1958 case of 
Gay, the Supreme Court continued 
to cite the jurisdictional principles 
of Malone,* but has not relied on 
Lovett’s dictum to excuse untimely 
appeals or collateral attacks.*” 

By the time the Supreme Court 
decided Cunningham v. Std. Guar. 
Ins. Co., 630 So. 2d 179, 181 (Fla. 
1994), there were several cases*! 
in the district courts of appeal fol- 
lowing Malone, rejecting the notion 
that procedural events could defeat 
subject matter jurisdiction and hence 
res judicata, but there were also cases 
to the contrary citing Lovett.®* In 
general, these cases did not acknowl- 
edge the conflict between Lovett and 
Malone, with the notable exception 
of Judge Cowart’s opinion in Florida 
Power and Light Co. v. Canal Author- 
ity, 423 So. 2d 421, 424 (Fla. 5th DCA 
1982), rev. den., 434 So. 2d 887 (Fla. 
1983). After extensive consideration 
of both precedents, the Florida Power 
and Light court held pleading defects 
were not issues of subject matter 
jurisdiction and did not strip the res 
judicata effect from final orders. 

The issue came to a head in 1994, 
when the First District held the 
circuit court lacked subject matter 
jurisdiction over an insurer bad 
faith action when the underlying 
negligence claim had not been tried 
to completion. In Standard Guaranty 
Insurance Co. v. Cunningham, 610 
So. 2d 458 (Fla. Ist DCA 1992), the 
insurer had stipulated to try the bad 
faith claim before a jury even though 
the underlying action was unresolved 
and, upon receiving an adverse rul- 
ing, attacked the result on “jurisdic- 
tional” grounds. Its argument was 
that the plaintiff had failed to plead 
the completion of the underlying ac- 
tion, which had not yet occurred, so 
the pleadings had failed to “invoke” 


18 THE FLORIDA BAR JOURNAL/MARCH 2008 


the court’s subject matter jurisdiction 
and the result of the trial process to 
which it had stipulated should be dis- 
regarded. Citing Gay, which in turn 
was based on Lovett, the district court 
held the procedural defect operated 
to deny the court of subject matter ju- 
risdiction. The concurring opinion of 
Judge Wolf stated succinctly: “[W]hile 
a prior judgment which exceeds the 
policy limits is an essential element 
of a bad-faith action [citation omit- 
ted], I do not believe that the failure 
to allege and prove this element rises 
to the level of a jurisdictional defect 
which cannot be waived.” 

The Supreme Court agreed with 
Judge Wolf, and expressly recognized 


_ the distinction between the existence 


of subject matter jurisdiction and 
its procedural invocation.™ Directly 
repudiating the implication several 
courts had discerned in the Lovett 
language, the court held the parties 
could cure these procedural defects 
by waiver or agreement — something 
obviously impossible if subject matter 
jurisdiction were at stake. The defen- 
dant had argued its own stipulation 
to proceed in a bad faith action could 
not “convey” subject matter jurisdic- 
tion on the trial court, which is true 
but immaterial: It is the constitution, 
not the parties’ stipulation, which 
conveys subject matter jurisdiction 
on the circuit court. Nevertheless, 
two districts had held the trial courts 
lacked subject matter jurisdiction in 
those circumstances.» 

The Supreme Court perceived 
that the district courts had strayed 
from the actual meaning of subject 
matter jurisdiction and approvingly 
cited Florida Power and Light for 
the proposition that “deficiencies in 
the pleading invoking the jurisdic- 
tion of the trial court did not deprive 
the court of jurisdiction. Clearly the 
trial court in the instant cases, being 
the circuit court, had subject-matter 
jurisdiction over the class of cases 
known as condemnation suits.” 

Cunningham should therefore 
have put an end to the notion that a 
party seeking to belatedly overturn a 
judgment could scour the underlying 
pleadings for some defect that would 
render the otherwise final judgment 
“void” for lack of subject matter juris- 
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cited because he’d just escaped from the rat race of a big 
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“Al,” he said. “Everybody tells me I should see you before 
I start my new practice. But, what can you do for me? I 
already know how to practice law, what’s the big deal?” 


I just smiled. Clearly, he didn’t have a clue about what 
his career change would be like. 


“Let me ask you a couple questions,” I said. “Then we'll 
see how ready you really are. Do you have your forms 
library set up? How are you going to handle billing, cli- 
ent and case management? How about your calendar? 
How are you going to coordinate client meetings, draft- 
ing documents, court dates, research, and everything 
else you have to do?” 


His eyes got big and his jaw dropped. I knew exactly 
what his next words would be. 


“But my legal assistant always handled that for me. I 
never thought about having to do it myself — and I can’t 
afford to hire anyone right now. What am I going to do?” 


“Now you know why everybody comes to me, kid. I have 
just what you need to get your practice going.” 


“Take a look at ProDoc,” I said, as I turned my computer 
monitor around. “First, you'll get a comprehensive forms 
library. And you won't have to worry about updating 
them, either. ProDoc’s staff of more than 20 attorney- 
programmers reviews legislation, case law, and agency 
rulings. You'll automatically receive updates. 


“Second, you can draft multiple documents for a client in 
minutes instead of hours. You enter the client and case 
information just once and ProDoc’s patented software 
automatically uses it wherever it’s needed in all the doc- 
uments, then exports them to your word processor.” 
“That takes care of my forms and document drafting 


problem, but what about case management, calendaring 
and billing?” 


“Number three,” I replied. “ProDoc does that, too. Small 
Office Suite has easy-to-use case management, calen- 
daring and billing functions and it’s fully compatible 
with ProDoc. The information you enter for your case 
in ProDoc shows up in SOS, too. You can manage your 
caseload, track your hours and generate invoices in 
minutes.” 


“It looks like ProDoc is just what I need to get my prac- 
tice on the right track, but how do you know so much 
about it?” 


“It’s a little secret of mine,” I said. “When I was practic- 
ing law, all I did was paperwork. Then I found out a lot 
of my friends had the same problem, so I created Pro- 
Doc to help solos and small firms save time.” 


I heard from him again a few days later. 


“Al, you're a genius! I’m saving lots of time using ProD- 
oc. It does everything you said it would — and more! I’ve 
already taken the free training and have called a couple 
more times with questions. Their Tech Support is great 
— they know more about my computer than I do!” 


“So getting ProDoc was the right thing to do, eh?” I 
said. “How do you like the subscription plan?” 


“T love it,” he replied. “And it costs me less each month 
than I bill for one hour. It’s a sweet deal and it’s great 
being my own boss.” 


I knew what he meant, another attorney had made the 
great escape with the help of ProDoc. 


It doesn’t take a detective to figure out that ProDoc is a 
great time-saver for small law firms and solo practitio- 
ners. So, what are you waiting for? Call 800-759-5418 
to get ProDoc for yourself. And tell ’em Al sent you... 


ProDoc has Florida-specific 
automated forms systems for: 


* Family Probate Litigation Estate Planning 

* Real Estate * Guardianship * State Criminal Defense 

* Federal Criminal Defense » Business Organizations 
and more 


Additional integrated software for: 

* Child Support Guidelines + Financial Affidavits 

* UCCJEA Affidavit + Equitable Distribution System 
* Probate Accounting * Probate Inventory 

* Probate Management System 


And, ProDoc Small Office Suite (SOS") practice 
management system. 


Subscription plans start at just $75 a month. 


ProDoc 


The Ultimate in Document 
www.prodoc.com 
800-759-5418 


~ 
— 


diction. It would still be appropriate 
to call the pleading defect an error 
of “jurisdiction,” but not to treat it 
as one of “subject matter jurisdic- 
tion.” This variety of “jurisdictional” 
error would be subject to correction 
on timely appeal if the error was 
preserved, but a late-raised objection 
or collateral attack would fail. 

While Cunningham appeared to fi- 
nally resolve the question of whether 
a pleading defect could retroactively 
defeat the inception of subject matter 
jurisdiction over a case, yet another 
line of cases had, in the spirit of 
Lovett though not citing it directly, 
developed the notion that procedural 
events could terminate subject mat- 
ter jurisdiction after it had been 
acquired. In Randle-Eastern Ambu- 
lance Serv. v. Vasta, 360 So. 2d 68, 69 
(Fla. 1978), the court held that it was 
as if the trial court “lacked jurisdic- 
tion” once a voluntary dismissal had 
been filed. The Randle-Eastern case 
cited only the rules of procedure and 
saw no need to identify what kind of 
jurisdiction was lacking. 

Most of the 80 district court cases 
citing Randle-Eastern had no occa- 
sion to consider the type of jurisdic- 
tional concept being applied, because 
the issue was timely raised.* After 
all, it is only when a litigant seeks 
to use a “jurisdictional” argument 
to pierce the res judicata effect of a 
final judgment or to raise a specific 
argument for the first time in the 
appellate court that the court need 
determine whether the jurisdictional 
argument being advanced is truly one 
of subject matter jurisdiction. When a 
timely objection has been made to a 
proceeding after a voluntary dismiss- 
al, the court can simply reverse the 
procedural error, and calling it a “nul- 
lity””’ is dictum. Nevertheless, cases 
such as Colucci v. Greenfield, 547 
So. 2d 224, 225 (Fla. 3d DCA 1989), 
suggest that prior to Cunningham, 
the district courts widely considered 
it self-evident that Randle-Eastern 
jurisdiction was equivalent to subject 
matter jurisdiction. 

After Cunningham re-established 
the fundamental definition of subject 
matter jurisdiction, it is hard to see 
how courts continued to commingle 


it with Randle-Eastern jurisdiction. | 


The latter cannot implicate subject 
matter jurisdiction or in personam 
jurisdiction, since neither the type of 
case nor the identity of the parties is 
changed by the filing of a voluntary 
dismissal. This was tacitly recognized 
in Miller v. Fortune Ins. Co., 484 So. 
2d 1221 (Fla.1986), in which the court 
essentially receded from the “juris- 
dictional” basis of Randle-Eastern.** 

Nevertheless, there are cases since 
Cunningham that treat Randle- 
Eastern jurisdiction as if it is subject 
matter jurisdiction. In 84 Lumber Co. 
v. Cooper, 656 So. 2d 1297, 1299 (Fla. 
2d DCA 1994), the court held a proce- 
dural defect tantamount to a lack of 
subject matter jurisdiction, excusing 
the appellant’s failure to timely raise 
the issue. In Hoechst Celanese Corp 
v. Fry, 693 So. 2d 1003 (Fla. 3d DCA 
1997), rev. den., 700 So. 2d 685 (Fla. 
1997), the Third District raised the 
“jurisdiction” question sua sponte on 
the ground that subject matter juris- 
diction was at issue. The Fifth District 
held Randle-Eastern jurisdiction was 
unwaivable subject matter jurisdic- 
tion in Durie v. Hanson, 691 So. 2d 
485, 486 (Fla. 5th DCA 1997). 

The Fourth District in T:D. v. K.D., 
747 So. 2d 456, 458 n.1 (Fla. 4th DCA 
1999), took a different approach, 
holding instead that Randle-Eastern 
jurisdiction was not subject mat- 
ter jurisdiction, but rather “case” 
jurisdiction, a procedural concept 
addressing whether it was proper for 
the court to act at a given procedural 
posture.*® thus represents the 
first explicit recognition in the cases 
of the third species of jurisdiction 
that is the subject of this article. 

The high water mark of the cases 
equating Randle-Eastern with sub- 
ject matter jurisdiction was the 
Fifth District’s decision in General 
Dynamics Corp. v. Paulucci, 797 So. 
2d 18, 20 (Fla. 5th DCA 2001). The 
Fifth District heid the trial court 
had lost subject matter jurisdiction 
when it entered a judgment approv- 
ing a settlement agreement, citing 
Wallace v. Townsell, 471 So. 2d 662 
(Fla. 5th DCA 1985). The Supreme 
Court reversed, with Justice Pariente 
writing for a unanimous court: 


Jurisdiction is a broad term that includes 
several concepts, each with its own legal 
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significance. In Paulucci, the Fifth District 
characterized the issue before it as one of 
the trial court’s “subject matter jurisdic- 
tion.” See 797 So. 2d at 21. We conclude 
that framing the issue as one of subject 
matter jurisdiction is inaccurate. Sub- 
ject matter jurisdiction “means no more 
than the power lawfully existing to hear 
and determine a cause.” Cunningham v. 
Standard Guar. Ins. Co., 630 So. 2d 179, 
181 (Fla. 1994) (quoting Malone v. Meres, 
91 Fla. 709, 109 So. 677, 683 (Fla. 1926)). 
It “concerns the power of the trial court 
to deal with a class of cases to which a 
particular case belongs.” Jd. Rather, the 
issue presented by the certified question 
is more aptly described as one of the trial 
court’s “continuing jurisdiction. ...”*! 


After Paulucci, there should be 
no occasion to confuse procedural 
jurisdiction with subject matter 


_ jurisdiction. Cunningham held that 


pleading defects do not defeat cre- 
ation of subject matter jurisdiction, 
and Paulucci held that procedural 
events do not terminate it. 

Since Paulucci, the district courts 
for the most part adhere to the no- 
tion that a third species of jurisdic- 
tion exists, and whether it is called 
“case” jurisdiction or “continuing” 
jurisdiction, it is a set of procedural 
rules and not a rule of subject mat- 
ter jurisdiction.® But Lovett has still 
been cited by some courts for the 
notion that procedural defects can 
render a decree void. One dissent- 
ing opinion® and two panel holdings 
since Paulucci cling to the notion that 
procedural defects can deprive courts, 
retrospectively, of subject matter 
jurisdiction. 

In Garcia v. Stewart, 906 So. 2d 
1117, 1123 (Fla. 4th DCA 2005), the 
Fourth District apparently revived 
the Lovett notion that the pleadings 
constituted an essential “aspect” 
of subject matter jurisdiction. The 
trial court had granted a motion to 
disburse certain funds that were in 
the court registry as proceeds from 
a foreclosure sale. That order was 
more than six months old when it was 
challenged. The Fourth District noted 
that the error was untimely raised, 
acknowledging it would need to cast 
the error as “jurisdictional” in order 
to consider it.“ For the sole reason 
that there had been “no pleading con- 
cerning [the] claim,” the court held 
“the trial court was without subject 
matter jurisdiction when it entered 


the order distributing funds.” Mr. 
Garcia, who had been the defendant 
in the original mortgage action and 
participated in proceedings when the 
order was entered, who apparently 
raised no objection to the status of 
the pleadings before the trial court, 
and who allowed the time for appeal- 
ing the order to expire, was permitted 
to set aside an apparently final order 
six months later, on the theory that 
pleading defects could strip a court 
of subject matter jurisdiction. There 
is no indication that counsel in that 
case raised Cunningham of Paulucci 
or Florida Power and Light before the 
district court. 

Subsequently, the Fifth District 
cited Garcia with apparent approval 
for the proposition that pleading de- 
fects could deprive a court of subject 
matter jurisdiction in Phenion De- 
velopment Group Inc. v. Love, 940 So. 
2d 1179, 1182 (Fla. 5th DCA 2006). 
The court held the pleadings in that 
case were sufficient and rejected the 
appellant’s argument, first raised 
seven months after the final judg- 
ment, that the trial court had lacked 
jurisdiction. 

Garcia thus stands as the only case 
post-Paulucci to declare a court’s 
order void from its inception for lack 
of subject matter jurisdiction on ac- 
count of a pleading defect. While the 
analysis of this article implies that 
Garcia and the Phenion dictum are 
inconsistent with Paulucci and Cun- 
ningham and the fundamental defi- 
nition of subject matter jurisdiction, 
practitioners must remain attentive 
to the fact that Garcia is arguably 
the law in the Fourth District at the 
present time, and the Fifth District 
has apparently adopted it as well. 
But neither case acknowledged 
Cunningham, which speaks directly 
to the question of whether pleading 
defects can defeat subject matter 
jurisdiction. Whether the district 
courts would adhere to Garcia in a 
case where it was expressly chal- 
lenged under Cunningham remains 
to be seen. 

The Cunningham-Paulucci rule 
that procedural defects cannot strip 
a court of subject matter jurisdic- 
tion is not only correct under art. V, 
§5(b) of the Florida Constitution and 


the universal definition of subject 
matter jurisdiction, it is also better 
public policy than Garcia or any 
other unwarranted extension of the 
concept of subject matter jurisdiction 
at the expense of res judicata. People 
need to be able to rely on finality of 
judgments. Pleading defects should 
be waivable, because they could be 
cured if promptly brought to the 
lower court’s attention. If a party had 
a meaningful opportunity to object 
to a pleading defect, or to appeal an 
adverse decision, there is no reason 
why they should be later be able to 
sweep aside the result of the process. 
Doing otherwise affords parties an 
incentive to remain silent about such 
pleading defects, litigate the case to 
conclusion, and exert a veto over the 
result if it turns out to be unfavor- 
able. Fundamental error doctrine 
affords the appellate courts a basis 
for correcting imperfectly preserved 
errors when necessary, without char- 
acterizing them as “jurisdictional.” 
The recent case of Cuartas v. 
Cuartas, 951 So. 2d 980 (Fla. 3d 
DCA 2007), illustrates the potential 
pitfalls of the Lovett-Garcia rule. In 
family law cases, modification actions 
by rule must be commenced with a 
petition, not just a motion. Mr. Cu- 
artas had filed a motion for change of 
custody, and the parties litigated the 
matter through hearing without rais- 
ing the pleading deficiency. Only after 
sustaining an adverse ruling did the 
former wife raise the pleading defect, 
seeking to invalidate the results of 
the hearing by claiming the defect 
was jurisdictional. The Third District 
rejected the argument, on the ground 
that pleading defects are waivable by 
conduct. If Garcia prevailed in the 
Third District, the “gotcha” tactic 
emphatically rebuffed by the Cuartas 
court would have succeeded. 
Although the practice of treating 
pleadings as “aspects” of subject 
matter jurisdiction has been soundly 
repudiated by Cunningham, Garcia 
instructs that it is not dead yet. Long- 
standing traditions die hard. There 
always will be parties seeking to 
make untimely arguments — parties 
who desperately desire to undo judg- 
ments after the time for appealing 
has expired or who tactically declined 


to raise certain arguments before the 
trial court, but want to argue them 
on appeal. It is understandable that 
parties would try to circumvent the 
rules of finality and timeliness by 
claiming their issue implicates the 
court’s subject matter jurisdiction, 
the one recognized way to get around 
the timeliness requirements. Confus- 
ing pleading defects with failures of 
subject matter jurisdiction is incor- 
rect, but by tracing the history of 
Lovett and its progeny, at least one 
can understand how the curious 
proposition arose and propagated, 
and why it persists to some extent to- 
day. And while this article is adamant 
about erasing the confusion between 
subject matter jurisdiction and ju- 
risdictional concepts arising from a 
case’s procedural posture, these both 
constitute legitimate uses of the word 
“jurisdiction.” The next section briefly 
touches upon some indefensible mis- 
uses of the word “jurisdiction.” 


Three Categories of 
Legitimately “Jurisdictional” 
Analysis 

A court’s “authority to render the 
judgment” was identified as one of 
“three jurisdictional elements” as 
long ago as Arcadia Citrus Grow- 
ers Ass’n v. Hollingsworth, 185 So. 
431, 433 (Fla. 1938). The other two 
elements, of course, were subject 
matter jurisdiction and personal 
jurisdiction. Numerous cases after 
Arcadia Citrus implicitly recognized 
the existence of a third species of 
jurisdiction by distinguishing a pro- 
cedural jurisdictional concept from 
subject matter jurisdiction, but the 
next explicit recognition of a distinct 
third category of jurisdiction was 
not made until the Fourth District 
decided T:D. v. K.D., 747 So. 2d 456 
(Fla. 4th DCA 1999): 


We use the word “jurisdiction” advisedly 
even though it has different meanings, 
each with different implications. Ordinar- 
ily we use this word to refer to “subject 
matter” or “personal” jurisdiction. There 
is a third meaning — more logically des- 
ignated as “case” jurisdiction — which 
involves the power of the court over a 
particular case that is within its subject 
matter jurisdiction.” 


The “continuing jurisdiction” of 
Paulucci also involves the authority 
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of the court to enter orders in a par- 
ticular case that is within its subject 
matter jurisdiction.® The determina- 
tion of subject matter jurisdiction is 
complete when it is concluded that 
a specific case is within the general 
type of case allocated to the court. 
Once acquired, subject matter juris- 
diction can only be lost by the taking 
of an appeal. Procedural jurisdiction, 
by contrast, can appear and disap- 
pear depending on various events, 
and indeed it can be split into pieces 
when a court retains “jurisdiction” 
over some issues but not others when 
rendering judgment. As noted above, 
there is an argument that compliance 
with procedural rules governing the 
onset and termination of a court’s au- 
thority to enter orders in a particular 
case need not be called “jurisdiction.” 
Nevertheless, it appears that reserv- 
ing, continuing, and divesting proce- 
dural jurisdiction is here to stay. This 
is not objectionable, so long as this 
form of jurisdiction “of the subject 
matter and parties” is not confused 
with jurisdiction of the subject mat- 
ter. 

The Lovett rule that a court’s ju- 
risdiction must be properly invoked 
before it can be exercised is still 
good law. Courts should follow it 
scrupulously, but as a waivable rule 
of procedure and not a rule of subject 
matter jurisdiction. Obviously the 
SMJ must exist before it can be “in- 
voked.” The same is true of the rule 
that requires courts to stay within 
the confines of the pleadings. All of 
these rules govern when a court may 
enter an order. Being dependent on 
the procedural posture of the case, 
they are not rules of subject matter 
jurisdiction. 

As a practical matter, rules of 
procedural jurisdiction have more in 
common with routine procedural law 
than with subject matter jurisdic- 
tion. If a procedural error is timely 
brought to the court’s attention, the 
trial court can remedy the error 
before proceeding further. Unless 
a procedural error qualifies as fun- 
damental error, it is waived if not 
timely asserted, as required by the 
principles of finality and reliability of 
judgments. Procedural jurisdiction is 


not subject matter jurisdiction, but it _ 


remains a legitimately jurisdictional 
concept in that it directly addresses 
the court’s authority to hear and 
decide a dispute. 

There are numerous other appear- 
ances of the word “jurisdiction” which 
are not in any meaningful sense 
“jurisdictional,” although citing spe- 
cific examples is deliberately avoided 
here. In particular, it is a semanti- 
cally indefensible misuse of the word 
“jurisdiction” to say a court “lacks 
jurisdiction to” take a certain action 
when the requisites of subject matter, 
in personam, and procedural jurisdic- 
tion are all in place. A trial court may 
reach a result that is substantively 
incorrect, but that does not serve to 
deprive that court, retrospectively, of 
“jurisdiction.” 

Jurisdiction is the authority to 
make a decision. It is logically impos- 
sible for a court’s authority to make 
a decision to be dependent on the 
correctness of the decision. As noted 
by the Malone court, a court with 
subject matter jurisdiction has “the 
power to decide wrongly as well as 
correctly.”” The logical inconsistency 
in supposing subject matter jurisdic- 
tion could be extinguished by reach- 
ing a legally incorrect result was 
expressly acknowledged in Calhoun 
v. New Hampshire Ins. Co., 354 So. 2d 
882, 883 (Fla. 1978). A court that has 
subject matter jurisdiction does not 
lose it by deciding wrongly, and it is 
respectfully submitted that practitio- 
ners and courts should avoid gratu- 
itous uses of “lacked jurisdiction to...” 
to describe simple substantive legal 
error. In too many cases, “the term 
‘jurisdiction’ was employed, possibly 
unfortunately instead of ‘authority, 
a word of slightly gentler connota- 
tion.””! 

In conclusion, Florida’s jurispru- 
dence of “jurisdiction” has not been 
seamless, but neither has it been 
chaotic, as some might claim. There 
is an underlying order to the seem- 
ingly casual, undefined use of the 
word. Admittedly, it sounds odd that 
“jurisdiction of the subject matter 
and parties” means something differ- 
ent than “subject matter jurisdiction 
and personal jurisdiction.” When a 
Florida court has (or retains) “juris- 
diction of the subject matter” that 
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actually means something quite 
different than subject matter juris- 
diction, which depends only on the 
general type of case involved. 
“Jurisdiction of the subject matter” 
means that the court’s authority over 
a particular incident, transaction, or 
circumstances that constitutes the 
“subject matter” of the case has been 
activated, as required by procedural 
law. Similarly, jurisdiction “of the 
parties” means more than personal 
jurisdiction — it means the court’s 
existing legal authority over the 
parties has been activated in a proce- 
durally proper way, usually service of 
process.’ Thus if one expects the “big 
two” categories of jurisdiction from 
law school to be the only categories, 


' there are thousands of references to 


jurisdiction in the Florida cases that 
would not make any sense at all. 
But when one perceives that those 
references pertain to the question of 
whether the applicable procedural 
law affords the court a green light 
to proceed under the circumstances, 
it becomes evident that an entirely 
distinct category exists, and although 
some inconsistency marked its de- 
velopment, in recent decades, the 
body of procedural law of jurisdic- 
tion in Florida has become increas- 
ingly coherent. All that remains is to 
formally recognize the existence of 
procedural jurisdiction as a distinct 
species, and to eradicate the vestiges 
of its confusion with subject matter 
jurisdiction.O 


1A sample of 7,490 district court of 
appeal cases using the term “jurisdic- 
tion” was taken through Lexis-Nexis on 
August 10, 2007. Cases using the term 
“subject matter jurisdiction” were counted 
separately, as were cases using one of sev- 
eral variants of personal or in personam 
jurisdiction. Those two categories each 
accounted for approximately six percent 
of the uses of the word “jurisdiction” in 
Florida D.C.A. cases. The various sub- 
species of subject matter and personal 
jurisdiction collectively add up to less 
than one percent of the appearances of 
“jurisdiction” in the district court of ap- 
peal cases: pendent jurisdiction, three 
cases; ancillary, one; in rem, 43; quasi-in- 
rem, six. Thus 87 percent of the appear- 
ances of “jurisdiction” are not specifically 
identified as subject matter jurisdiction 
or personal jurisdiction. 

2 Lovett v. Lovett, 112 So. 768, 776 (Fla. 
1927). 

3 See notes 13 and 14. 
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* See notes 15 through 17. 
5 Florida Star v. B.J.F., 530 So. 2d 286, 
288 (Fla. 1988). See also Cunningham v. 
Std. Guar. Ins. Co., 630 So. 2d 179, 181 
(Fla. 1994). 

®An excellent general discus- 
sion of the current law of per- 
sonal jurisdiction is contained in 
Garris v. Thomasville-Thomas County 
Humane Soc’y, 941 So. 2d 540, 541 (Fla. 
1st D.C.A. 2006). The court distinguishes 
personal jurisdiction from service of pro- 
cess in Borden v. East-European Ins. Co., 
921 So. 2d 587, 592 (Fla. 2006). 

7 Paulucci v. Gen. Dynamics Corp., 842 
So. 2d 797, 801, n.3 (Fla. 2003). 

8 Babcock v. Whatmore, 707 So. 2d 702, 
704 (Fla. 1998). 

® Florida Star v. B.J.F., 530 So. 2d 286, 
288 (Fla. 1988). See also Cunningham v. 
Std. Guar. Ins. Co., 630 So. 2d 179, 181 
(Fla. 1994). 

10 See Naples v. Naples, 967 So. 2d 944 
(Fla 2d D.C.A. 2007) (trial court could not 
have reached case on merits since it held 
itself without SMJ). A logical purist might 
argue that a court lacking SMJ would not 
even have the power to enter an order dis- 
missing the case for lack of SMJ, but that 
is countered by the principle that every 
court has SMJ to determine whether it 
has jurisdiction. Sun Insurance Company 
v. Boyd, 105 So. 2d 574, 575 (Fia.1958). 

"| Hughes v. State, 901 So. 2d 837 (Fla. 
2005)(“the importance of finality in any 
justice system . . . cannot be under- 
stated.”) One of the goals of the current 
constitutional structure is to attain final- 
ity in a reasonably prompt manner. See 
Bunkley v. State, 882 So. 2d 890, 902 (Fla. 
2004)(Wells, J. concurring). 

2 Venetian Salami Co. v. Parthenais, 
554 So. 2d 499 (Fla. 1989). Jurisdiction in 
rem, founded on the presence of property 
within the court’s territorial bounds, can 
to some extent substitute for personal 
jurisdiction. See generally, Publix Super 
Markets, Inc. v. Cheesbro Roofing, Inc., 502 
So. 2d 484, 486 (Fla. 5th D.C.A. 1987). 

18 See Synchron, Inc. v. Kogan 757 So. 
2d 564, 567 (Fla. 2d D.C.A. 2000)(“not 
contempt to disobey an order en- 
tered without personal jurisdiction 
over the accused”); Joannou v. Corsini 
543 So. 2d 308 (Fla. 4th D.C.A. 1989) 
(“lack of personal jurisdiction makes such 
order voidable only, not void”). 

4 Lovett v. Lovett, 112 So. 768 (Fla. 1927), 
is still good law on this point. 

5 Cortina v. Cortina, 98 So. 2d 334, 337 
(Fla. 1957); Aldridge v. Peak Prop. & Cas. 
Ins. Corp., 873 So. 2d 499, 501 (Fla. 2d 
D.C.A. 2004); Carroll & Assocs., P.A. v. 
Galindo, 864 So. 2d 24, 28 (Fla. 3d D.C.A. 
2003); Instituto Patriotico Y Docente San 
Carlos v. Cuban Am. Nat'l Found., 667 So. 
2d 490, 492 (Fla. 3d D.C.A. 1996). 

© Randle-Eastern Ambulance Service, 
Inc. v. Vasta, 360 So. 2d 68 (Fla. 1978); 
Miller v. Fortune Ins. Co. , 484 So. 2d 1221, 
1223 (Fla. 1986); Piper Aircraft Corp. v. 
Prescott, 445 So. 2d 591, 594 (Fla. 1st 
D.C.A. 1984); Levine v. Gonzalez, 901 So. 
2d 969, 973 (Fla. 4th D.C.A. 2005); MCR 


Funding v. CMG Funding Corp.,771 So. _ 


2d 32, 35 (Fla. 4th D.C.A. 2000). 

'’ The origin of this rule is Davidson 
v. Stringer, 147 So. 228, 229 (Fla. 1933) 
(“When a judgment or decree has once 
been rendered, the [clourt loses jurisdic- 
tion over the subject matter of the suit, 
other than to see that proper entry of 
the judgment or decree is made and that 
the rights determined and fixed by it are 
properly enforced”). See also Finkelstein 
v. North Broward Hospital Dist., 484 So. 
2d 1241, 1243 (Fla. 1986); Buckley Towers 
Condominium, Inc. v. Buchwald, 321 So. 
2d 628, 629 (Fla. 3d D.C.A. 1975); Kinser v. 
Crum, 823 So. 2d 826, 827 (Fla. 1st D.C.A. 
2002). 

18 See Damian v. Damian, 955 So. 2d 
1178, 1180 (Fla. 2d D.C.A. 2007), and 
cases therein cited. The origin of the no- 
tion of “reserving jurisdiction” is not clear, 
but the concept was so well established as 
to require no citation to authority by the 
time of Gulliver Academy v. Bodek, 694 
So. 2d 675, 677 (Fla. 1997) (“a reserva- 
tion of jurisdiction in a final judgment is 
procedurally an enlargement of time.... 
Any other interpretation would make the 
trial court’s reservation in the final judg- 
ment not only a nullity but a procedural 
trap.”) Gulliver Academy is no longer vi- 
able for the quoted proposition after the 
2000 adoption of F.a. R. Civ. P. 1.525. Saia 
Motor Freight Line, Inc. v. Reid, 930 So. 
2d 598, 600 (Fla. 2006). Saia also disap- 
proved Gilbert v. K-Mart Corp., 664 So. 2d 
335, 339 (Fla. 1st D.C.A. 1995). 

19 Peltz v. Dist. Court of Appeal, 605 So. 
2d 865, 866 (Fla. 1992). 

20 See Johnson v. Plantation Gen. Hosp. 
P’ship, 641 So. 2d 58, 60 (Fla. 1994). 

21 Mandico v. Taos Constr., 605 So. 
2d 850, 854 (Fla. 1992); State ex rel. 
Sheiner v. Giblin, 73 So. 2d 851, 852 
(Fla. 1954); Curtis v. Albritton, 132 
So. 677, 681 (Fla. 1931). See also 
Condon v. Office Depot, Inc., 855 So. 2d 
644, 648 (Fla. 2d D.C.A. 2003). 

2 “The circuit courts of the State of 
Florida are courts of general jurisdiction 
— similar to the Court of King’s Bench in 
England — clothed with most generous 
powers under the Constitution, which are 
beyond the competency of the legislature 
to curtail. Ex Parte Henderson, 6 Fla. 
279; Lamb v. State, 91 Fla. 396, 107 So. 
535.” English v. McCrary, 348 So. 2d 293, 
297 (Fla. 1977), quoting State ex rel. B. F. 
Goodrich Co. et al. v. Trammell et al., 192 
So. 175 (1939). See also State v. Jefferson, 
758 So. 2d 661, 664 (Fla. 2000); Leonard 
v. State, 760 So. 2d 114, 118 (Fla. 2000). 

23 When the legislature allocates a class 
of cases for administrative adjudication 
under Fa. Const., art. V, §1, that does 
not deprive the circuit court of jurisdic- 
tion over those cases, but rather erects 
a “prudential limitation” on the court’s 
authority to act before administrative 
remedies have been exhausted. Dep’t of 
Business Regulation v. Provende, Inc. , 399 
So. 2d 1038, 1040 (Fla. 3d D.C.A. 1981). 

* Federal law preempts state constitu- 
tional rules, including state court subject 
matter jurisdiction when there is a con- 
flict. See Boca Burger, Inc. v. Forum, 912 
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So. 2d 561, 568 (Fla. 2005). 

25 Dep’t of Educ. v. Roe, 679 So. 2d 756, 
758 (Fla. 1996); Reddish v. Smith, 468 
So. 2d 929 (Fla. 1985); Circuit Court of 
Twelfth Judicial Circuit v. Department 
of Natural Resources, 339 So. 2d 1113, 
1114 (Fla. 1976); Klonis v. Department of 
Revenue, 766 So. 2d 1186, 1189 (Fla. 1st 
D.C.A. 2000). 

26 See Seibels Bruce Ins. Cos. v. Deville 
Condo. Ass’n, 786 So. 2d 616, 619 (Fla. 1st 
D.C.A. 2001). 

27 See Houghtaling v. Seminole Tribe of 
Fla., 611 So. 2d 1235, 1239 (Fle. 1993); 
Buckeye Check Cashing, Inc. v. Cardegna, 
546 U.S. 440 (2006); Lake Clarke Shores 
v. Page, 569 So. 2d 1256, 1257 (Fla. 1990). 
These rules appear to be more in the 
nature of substantive immunity rules 
than limits on state court subject matter 
jurisdiction, but that is an interesting 
academic question left for another day. 

8 See Fuentes v. Shevin, 407 U.S. 67 


(1972). 


°° The constitutional nature of subject 
matter jurisdiction in Florida has gone 
unnoticed in family law custody cases. See 
Strommen v. Strommen, 927 So. 2d 176, 
183 (Fla. 2d D.C.A. 2006). 

30 See, e.g., Dep’t of Revenue ex rel. Vick- 
ers v. Pelsey, 779 So. 2d 629, 631 (Fla. 1st 
D.C.A. 2001). 

31 Brautigam v. MacVicar, 73 So. 2d 863, 
866 (Fla. 1954). 

32 Star. §34.01(1)(c) (2006). 

33 See Condon, 855 So. 2d 644 (Fla. 2d 
D.C.A. 2003); Becker v. Re/Max Horizons 
Realty, Inc., 819 So. 2d 887, 889 (Fla. 1st 
D.C.A. 2002). 

34 Before the adoption of Fia. R. Civ. 
P.1.066, an action brought in the wrong 
court would be dismissed. Caudell v. 
Leventis, 43 So. 2d 853, 855 (Fla. 1950). 
Apparently, it is still possible to litigate 
a case to judgment without mentioning 
that the complaint’s demand was below 
the jurisdictional minimum, then raise 
the pleading defect as “jurisdictional.” 
Fedan Corp. v. Reina, 695 So. 2d 1282, 
1283 (Fla. 3d D.C.A. 1997). Despite the 
structure of power allocation under the 
constitution, the Supreme Court has held 
it possible for circuit and county courts to 
have “concurrent” jurisdiction over some 
matters. Alexdex Corp. v. Nachon Enters., 
641 So. 2d 858, 861 (Fla. 1994). 

35 See, e.g., Hillsborough Grocery Co. v. 
Ingalls, 53 So. 930. 

36 Malone, 109 So. at 682. 

37 Td at 685. 

38 Td. at 685-86. (“Where a court has 
jurisdiction, it has a right to decide ev- 
ery question which occurs in the cause; 
and, whether its decision be correct or 
otherwise, its judgment, until reversed, 
is regarded as binding in every other 
court.”). 

39 Td. at 687. 

4° Lovett v. Lovett, 112 So. 768, 776 (Fla. 
1927). 

41 Id. at 775. 

* The Lovett dictum had attained the 
status of precedent by the time the Su- 
preme Court relied upon it for the holding 
in Coffrin v. Sayles, 128 Fla. 622, 630 (Fla. 


1937). See also Krivitsky v. Nye, 19 So. 2d 
563, 568 (Fla. 1944). 

43 See Sawyer v. State, 113 So. 736 (Fla. 
1927); Fla. Power and Light Co. v. Canal 
Auth., 423 So. 2d 421, 425 (Fla. 5th D.C.A. 
1982); Smith v. Milwaukee Ins. Co., 197 
So. 2d 548, 551 (Fla. 4th D.C.A. 1967) 
(concurring opinion); Roberts v. Seaboard 
Surety Co., 158 Fla. 686, 699 (Fla. 1947); 
State ex rel. Campbell v. Chapman, 145 
Fla. 647, 666 (Fla. 1941) (trial court had 
“jurisdiction” only because the pleadings 
were sufficient to invoke it). 

44 See, e.g., Cone v. Benjamin, 27 So. 2d 
90, 97 (Fla. 1946) (apparently equating); 
Roberts v. Seaboard Surety Co., 158 Fla. 
686, 699 (Fla. 1947); State ex rel. Camp- 
bell v. Chapman, 145 Fla. 647, 666 (Fla. 
1941); State ex rel. Associatéd Utilities 
Corp. v. Chillingworth, 181 So. 346, 348 
(Fla. 1938); Hollywood, Inc. v. Clark, 153 
Fla. 501, 512 (Fla. 1943); Cumberland 
Software, Inc. v. Great American Mortg. 
Corp., 507 So. 2d 794 (Fla. 4th D.C.A. 
1987) (“subject matter jurisdiction, which 
we find the trial court exceeded in acting 
beyond its inherent jurisdiction in this 
case, cannot be waived.”). 

4 Cravero v. Florida State Turnpike Au- 
thority, 91 So. 2d 312 (Fla 1956); Krivitsky 
v. Nye, 19 So. 2d 563 (Fla 1944); State ex 
rel. Landis v. Simmons, 140 So. 187 (Fla. 
1932). 

46 Td. at 774-75. To date, 81 cases have 
cited Lovett, but only 14 of those also 
cited Malone, and none of them expressly 
noted the conflict. Roberts and State ex rel 
Campbell were able to harmonize Lovett 
and Malone on their respective facts. 

47 To similar effect, see Paul v. Tampa, 
198 So. 583 (Fla. 1940); In Re Estate of 
Begg, 12 So. 2d 115, 116 (Fla. 1943); De 
Marigny v. De Marigny, 43 So. 2d 442, 
445 (Fla. 1949) (divorce allegedly granted 
without residency requirement voidable, 
not void). 

48 Cortina v. Cortina, 98 So. 2d 334, 337 
(Fla. 1957) (“[W]here, as here, an issue 
was not presented by the pleadings nor 
litigated by the parties during the hearing 
on the pleadings as made, a decree adjudi- 
cating such issue is, at least, voidable on 
appeal.”); Lockwood v. Pierce, 730 So. 2d 
1281, 1283 (Fla. 4th D.C.A. 1999)(“[T]he 
clerk waived the court’s lack of jurisdic- 
tion by appearing at the hearing without 
contesting that point.”). 

49 See, e.g., Calhoun v. New Hampshire 
Ins. Co., 354 So. 2d 882, 883 (Fla. 1978). 

50 To date, Lovett continues to be cited, 
but mostly for the basic definition of sub- 
ject matter jurisdiction or the procedural 
rule that courts may not act outside the 
scope of the pleadings. As if to underscore 
the insularity between cases following 
Lovett and those following Malone, in 
Chase Bank of Tex. Nat'l Ass’n v. Dep’t of 
Ins., 860 So. 2d 472, 475 (Fla. 1st D.C.A. 
2003), Lovett was cited as the original 
source of the standard definition of subject 
matter jurisdiction, although the identical 
definition was contained in Malone, which 
was decided a year earlier. 

51 Florida Power and Light Co. v. Canal 
Authority, 423 So. 2d 421, 424 (Fla. 5th 


The three classifications of potential jurisdictional error 


and their legal consequences 


Type of Jurisdiction | Time for raising its absence| Effect of the absence 
Subject Matter : Judgment is void 
Jurisdiction Any time ab initio 

Personal Jurisdiction First opportunity after notice Sane affected 
At trial level, unless Judgment can be 

Procedural Jurisdiction error qualifies as reversed on timely 

“fundamental” appeal, not thereafter 


D.C.A. 1982); Lusker v. Guardianship of 
Lusker, 434 So. 2d 951, 953-54 (Fla. 2d 
D.C.A. 1983); Sulbivan v. Musella 564 So. 
2d 150 (Fla. 2d D.C.A. 1990). Cases after 
1994 to similar effect are Chase Bank of 
Tex. Nat'l Ass’n v. Dep’t of Ins., 860 So. 2d 
472, 476 (Fla. 1st D.C.A. 2003); Dep’t of 
Revenue ex rel. Vickers v. Pelsey, 779 So. 
2d 629, 631 (Fla. 1st D.C.A. 2001). 

52 Lockwood v. Pierce, 730 So. 2d 1281, 
1283 (Fla. 4th D.C.A. 1999); In re Estate 
of Hatcher, 439 So. 2d 977, 980 (Fla. 3d 
D.C.A. 1983); Bartolucci v. McKay, 428 
So. 2d 378 (Fla. 5th D.C.A. 1983); Fine 
v. Fine, 400 So. 2d 1254 (Fla. 5th D.C.A. 
1981); Defreitas v. Defreitas, 398 So. 2d 
991 (Fla. 4th D.C.A. 1981). In addition, 
at least one case after 1994 held pleading 
defects could strip a court of subject mat- 
ter jurisdiction without specifically citing 
Lovett. Decubellis v. Ritchotte, 730 So. 2d 
723 (Fla. 5th D.C.A. 1999). 

53 Standard Guaranty Insurance Co. v. 
Cunningham, 610 So. 2d 458, 460 (Fla. 
1st D.C.A. 1992). 

54 Cunningham v. Std. Guar. Ins. Co., 630 
So. 2d 179, 181 (Fla. 1994). 

55 Dixie Insurance Co. v. Gaffney, 582 So. 
2d 64 (Fla. 1st D.C.A. 1991); State Farm 
Mut. Auto. Ins. Co. v. Marshall, 618 So. 2d 
1377 (Fla. 5th D.C.A. 1993). 

56 See, e.g., Levine v. Gonzalez, 901 So. 2d 
969, 973 (Fla. 4th D.C.A. 2005); Rabello v. 
Alonso, 927 So. 2d 45, 46 (Fla. 3rd D.C.A. 
2006) (basis for writ of prohibition); 
Brown v. Ameri Star, Inc., 884 So. 2d 1065, 
1067 (Fla. 2d D.C.A. 2004). 

57 Goldberg v. Howard, 646 So. 2d 856, 
856 (Fla. 4th D.C.A. 1995). 

58 As candidly acknowledged in Justice 
Ehrlich’s concurrence, the reason why a 
litigant took a voluntary dismissal could 
hardly be relevant to a trial court’s deci- 
sion to vacate a dismissal if the trial court 
had no “jurisdiction” to consider a motion 
to vacate a dismissal. 

59 See also Tobkin v. State, 777 So. 2d 
1160 (Fla. 4th D.C.A. 2001). 

60 Interestingly, Wallace contains not a 
single reference to case or statute, sug- 
gesting the court considered its equation 


of subject matter jurisdiction with proce- 
dural requisites too well established to 
require citation. 

61 Paulucci, 842 So. 2d at 801n.3. 

82 See, e.g., Mueller v. Kamenesh, 864 So. 
2d 38, 40n.2 (Fla. 3d D.C.A. 2003); ATM 
Ltd. v. Caporicci Footwear, Ltd., 867 So. 
2d 413 (Fla. 3d D.C.A. 2003); Levine v. 
Gonzalez, 901 So. 2d 969 (Fla. 4th D.C.A. 
2005). 

83 Goldfarb v. Daitch, 696 So. 2d 1199, 
1205 (Fla. 3d D.C.A. 1997). 

64 Garcia v. Stewart, 906 So. 2d 1117, 
1121-22 (Fla. 4th D.C.A. 2005). 

8 Td. at 1122 (emphasis in original). 

56 Cuartas v. Cuartas, 951 So. 2d 980, 982 
(Fla. 3d D.C.A. 2007). 

87 TD. v. K.D., 747 So. 2d 456, 458 (Fla. 
4th D.C.A. 1999). 

68 See also Whitby v. Infinity Radio, Inc., 
961 So. 2d 349, 353 (Fla. 4th D.C.A. 2007); 
Tobkin v. State, 777 So. 2d 1160, 1163 (Fla. 
4th D.C.A. 2001). 

69 For example, a writ of prohibition may 
be entered to prevent a court from exceed- 
ing the limits of procedural jurisdiction. 
Capital Bank v. Knuck, 537 So. 2d 697, 
698 (Fla. 3d D.C.A. 1989). 

7 Malone, 109 So. at 687. 

" Butler v. Allied Dairy Products, Inc., 
151 So. 2d 279, 282 (Fla. 1963). 

7 Borden v. East-European Ins. Co., 921 
So. 2d 587, 592 (Fla. 2006). 
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Practical Solutions to the Problems 
Resulting from the Real Life Application 
of Florida’s Construction Lien 

Transfer Bond Statute 3 


by Daniel R. Vega and Matthew S. Ellish 


lorida’s construction lien law has been defined 
by one appellate court as a complex set of rules 
and procedures that continues to confuse the bar 
and the judiciary just as much as it does the very 
folks it seeks to protect.! Generally, Florida’s construction 
lien law provides that certain defined parties (lienors) who 
supply labor, work, or materials for the improvement of 
private real property located within Florida are entitled to 
lien the improved property for the value of the materials, 
labor, or work provided.” The purpose of the statute is “to 
protect those who have provided labor and materials for the 
improvement of real property” by providing an additional 
remedy, namely foreclosure of a lien, to the common law 
right to sue for breach of contract and related claims.®* 
Savvy owners wishing to avoid liens against their 
property are also afforded relief under the lien law.‘ First, 
owners (typically of large commercial or condominium 
projects) can generally exempt the property from all fu- 
ture liens at the outset of construction by requiring their 
general contractor to post a payment bond pursuant to FS. 
§713.23 or §713.245 before construction begins. To do so, the 
owner is required to attach and record a copy of the bond 
with the notice of commencement prior to the beginning 
of construction. The owner must also identify the surety 
and the nature of the bond within the notice of commence- 
ment. As a result, unpaid lienors on a bonded construction 
project are generally protected by the surety bond instead 
of the real estate. Second, owners are also provided the 
opportunity to transfer recorded liens to a cash or surety 
bond after a lien is recorded against the property. In the 
ever increasing world of construction litigation in Florida, 


the transfer of existing construction liens to such bonds . 


has increased significantly during the past three years. 

Florida’s transfer bond statute, F.'S. §713.24, permits an 
owner (or any other interested party to the lien) whose 
property is encumbered by a claim of lien to transfer that 
lien off the property to other security — namely a cash 
deposit or surety bond. Problems with Florida’s transfer 
bond statute have surfaced, however, and “those who have 
provided labor and materials” are finding themselves 
unprotected and exposed to losses plainly not intended 
by the drafters. This article explains the purpose of the 
transfer bond statute, the advantages and disadvantages 
of the statute, the problems and complications that arise 
when the statute is applied to actual cases, and the vari- 
ous possible solutions/changes to the current statutory 
framework that should improve the statute and further 
its purpose of protecting the lienors, while still benefiting 
owners. 


The Transfer Bond Statute — F.S. §713.24 

The legislative intent of the transfer bond statute was 
simple: “to permit any owner, whether or not he is in privity 
with a lienor, to remove the cloud of a lien from his property 
against which the lien is impressed.” The practical result 
to the owner is that, since the cloud on title is no longer 
present, the owner may proceed to finance, refinance, or sell 
the property, or if a construction loan is in place, to release 
holds on draws by the bank on account of the lien. 

An owner who elects to transfer a claim of lien from real 
property to security under F.‘S §713.24 can do so by either 
depositing cash or by posting a surety bond in a requisite 
amount with the clerk of court. Specifically, the owner is 
required to deposit: 
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: 


an amount equal to the amount demanded 
in such claim of lien, plus interest thereon 
at the legal rate for three years, plus 
$1,000 or 25 percent of the amount de- 
manded in the claim of lien, whichever 
is greater, to apply on any attorneys’ fees 
and court costs that may be taxed in any 
proceeding to enforce said lien.’ 


Once the transfer has taken place, 
the clerk is required to record a cer- 
tificate evidencing the transfer and 
mail a copy of it to the lienor whose 
lien was transferred.* The statute 
further provides that at any time, and 
without limit, “any party having an in- 
terest in such security or the property 
from which the lien was transferred,” 
almost always the lienor, can request 
the court to require an increase in 
the amount of the cash deposit or lien 
transfer bond if the statutory required 
amount of the deposit or bond that is 
in excess of the amount claimed in the 
claim of lien is insufficient to pay the 
lienor’s attorneys’ fees and court costs 
incurred in the action to enforce the 
lien.® If the court finds the request for 
additional security to be warranted, 
the court is required to increase the 
amount of the lien transfer bond.'° 
The purpose of the bond increase 
provision is to preserve the lienor’s 
right to adequate security for the at- 
torneys’ fees, costs, and interest that 
are properly awardable to a lienor 
who prevails on a construction lien 
foreclosure and which would other- 
wise be paid from the proceeds of the 
ensuing sale." 


Practical Reality: The Transfer 
Bond Statute Fails as Written 
There are several significant prob- 
lems with the real life application of 
the transfer bond statute. The first 
problem involves F.S. §713.24(1)(b) 
and pertains to the amount of the 
cash deposit or surety bond required 
to transfer a lien. This provision is 
intended to ensure that small sub- 
contractors and material suppliers 
remain adequately protected for the 
attorneys’ fees and court costs to be in- 
curred enforcing the claim of lien and 
interest. The statute fails because, 
more times than not, the amount de- 
posited for attorneys’ fees is quickly 
surpassed in the underlying litigation. 
The statute’s strict 25 percent of the 
lien amount allocation for attorneys’ 


fees and court costs is almost always 
insufficient for small liens (i.e., liens 
under $50,000), whereas it is likely 
to be at least adequate for large liens 
(i.e., liens greater than $50,000), de- 
spite the fact that both liens invari- 
ably cost the same to litigate. In other 
words, the statute’s failure to delin- 
eate greater percentage allocations 
for attorneys’ fees and costs based on 
the amount of the lien penalizes the 
party the statute seeks to protect most 
(i.e., small subcontractors and mate- 
rial suppliers who have improved eal 
property and who generally record 
liens of less than $50,000). 

To protect against this problem, 
the drafters included language in 
FS. §713.24(3) that permits lienors 
to seek an increase in the amount of 
the security initially posted to trans- 
fer the lien. The actual application 
of this provision, however, leads to a 
second problem with the transfer bond 
statute in that it fails to enumerate 
any consequence(s) for noncompliance 
with an order requiring an increase 
in the security. At the same time, the 
statute fails to provide courts with 
any specific authority (above and be- 
yond the court’s inherent authority) 
to enforce its order increasing the 
bond. 

This was precisely the issue in 
Smith Original Homes, Inc. v. Carpet 
King Carpets, Inc., 896 So. 2d 844 
(Fla. 2d DCA 2005). In Carpet King, a 
carpet company sued a home builder 
and the purchasers of a home for fail- 
ing to pay $7,000 for floor covering.” 
The carpet company sued the builder 
for breach of contract and sought to 
foreclose a construction lien on the 
property.'® After the home builder 
transferred the lien to a bond pursu- 
ant to FS. §713.24(1), the carpet com- 
pany sought to increase the amount 
of the bond under F.S. §713.24(3) 
because its attorneys’ fees and costs 
had exceeded the initial 25 percent of 
the lien statutory amount deposited 
for attorneys’ fees and costs ($1,700). 
The county court denied the carpet 
company’s request, after which the 
circuit court to which the case was 
transferred ordered the home builder 
to deposit an additional $28,000 with 
the registry of the court.° The home 
builder failed to pay the additional 
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security on the ground it could not 
afford it, and the carpet company filed 
a motion for sanctions to include strik- 
ing of the home builder’s pleadings, 
which the trial court granted." 

The home builder appealed. In 
reversing the trial court’s order re- 
quiring the increase and the striking 
of the pleadings, the appellate court 
observed: “There is no express author- 
ity for sanctions for failure to pay an 
ordered increase in [a] surety bond. 
Even were we to conclude that the 
court had some inherent authority to 
impose the sanction of striking plead- 
ings, it made no findings of willful dis- 
regard, gross indifference, or deliber- 
ate callousness.”"’ The net effect of the 


_ reversal immunized the home builder 


from paying the statutorily-required 
additional security, not because it 
questioned the legitimacy of the fees 
or costs, but rather solely because the 
trial court lacked authority to compel 
the home builder to do so in the first 
place and because the court made no 
finding of willful disobedience with 
its court order. Carpet King also rec- 
ognizes that if the transferor simply 
does not have the financial ability to 
comply with the court’s order, such 
noncompliance would not equate to 
a willful failure to comply.'* Finally, 
even though the opinion is silent on 
this issue, it can certainly be argued 
that the appellate court was deferring 
to the legislature to provide courts 
with express authority to respond toa 
party’s failure to increase the amount 
of the security under F‘S. §713.24. 

It is, of course, possible for a lienor 
who has obtained an order increasing 
the bond to file a motion for entry of 
an order to show cause citing failure 
to comply with the court’s order. And 
if the transferor still does not comply, 
but has the ability to do so, the court 
has the discretion to, among other 
things, strike that party’s pleadings 
for noncompliance. However, under 
a financial inability scenario (as 
discussed in Carpet King), such 
noncompliance would not be willful 
and, therefore, the lienor is likely 
left “holding the bag” containing an 
unenforceable order and no additional 
security. In such a case, the overall 
purpose of the construction lien law 
(ensuring payment for small sub- 
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contractors or material suppliers for 
the work performed along with the 
incurred attorneys’ fees and costs) is 
frustrated. Indeed, by this time, the 
lienor has incurred additional effort 
and attorneys’ fees in its attempt to 
force the transferor to comply with the 
court’s order, and yet has nothing to 
show for it. 

Additional problems in F‘S. §713.24 
include its failure to describe the 
method by which the amount of any 
additional security is determined, and 
its failure to define a time period for 
compliance with an order requiring an 
increase in the bond amount. For in- 
stance, does the court have unbridled 
discretion to set the amount of the 
additional security, or is any increase 
limited to the amount of the attorneys’ 
fees deficiency alleged by the lienor? 
If the former, what guidelines must 
the court follow in determining the 
amount of additional attorneys’ fees 
when it is certain that the transferor 
will claim that the lienor has exag- 
gerated the amount of the incurred 
fees? Should the transferor be heard 
to argue that the amount of the fee 
deficiency claimed by the lienor is 
unreasonable? The statute is silent 
on these issues. 

Reasonableness of such a fee in- 
crease and the evidence required to 
support it was addressed in Lake Eola 
Builders v. Metropolitan at Lake Eola, 
2006 WL 2194389 (Fla. M.D. Aug. 2, 
2006), and in Royal Marble, Inc. v. 
Innovative Flooring, 932 So. 2d 221 
(Fla. 2d DCA 2005). The court in Lake 
Eola held that 1) the increase provi- 
sion only applies to incurred fees and 
costs, and not future anticipated fees 
and costs; 2) there must be sufficient 
evidence of the fee charges incurred 
by the lienor; and 3) entitlement to 
an increase under the transfer bond 
is limited to those fees incident to en- 
forcing the lien.'* Because the plaintiff 
failed “to establish amounts actually 
incurred and sufficiently related to 
the lien claim,” the court denied the 
requested bond increase.” The trial 
court in Royal Marble denied the fee 
increase because “Royal Marble had 
failed to present sufficient evidence to 
establish that its claimed attorneys’ 
fees were reasonable.””! The appellate 
court denied Royal Marble’s petition - 


for writ of certiorari because it did not 
allege irreparable harm.” 

The Royal Marble method of deal- 
ing with a transfer bond increase 
request is problematic because the 
statute is silent as to the extent of the 
proof required to compel an increase. 
Additionally, unlike the standard for 
awarding attorneys’ fees to a prevail- 
ing party post-litigation where a 
full-blown evidentiary hearing is nec- 
essary, such a hearing should not be 
applicable to transfer bond increase 
motions primarily because conducting 
such a hearing would only add time 
and expense to a process that was 
intended to make it simple for lienors 
to be adequately protected. Second, 
the determination of reasonableness 
should not be required because the 
court is not awarding fees to the 
lienor. Indeed, the ultimate issues 
of entitlement to and amount of a 
reasonable fee award, requiring an 
evidentiary hearing, will be decided 
later and only if the lienor prevails 
in the litigation. Instead, the court 
requiring an increase in the amount 
of the bond/security warrants an 
expedited method of determining the 
increase — since the purpose of the 
security is to protect the lienor. 

A second pitfall involves the pars- 
ing out or separation of fees. As was 
the case in Lake Eola, claims other 
than the lien foreclosure claim are 
often brought by the lienor in the 
same action.”* Some of these, such 
as breach of contract, may provide 
for the recovery of fees while other 
claims, usually equitable ones, do not. 
The owner may also have filed coun- 
terclaims against the lienor, most of 
which are compulsory. Under a similar 
scenario, the Lake Eola trial court de- 
nied a transfer bond increase request 
based, in part, on the fact that the 
lienor’s fees included amounts arising 
from prosecution of other claims and 
defense of counterclaims. By distin- 
guishing between enforcement of the 
lien claim, fees of which are award- 
able to the prevailing party under 
FS. $713.29, and prosecution of other 
claims, or defense of a counterclaim 
for which fees may not be awarded to 
the prevailing party, the Lake Eola 
court implied that separation of the 
fees incurred on such claims should 


30 THE FLORIDA BAR JOURNAL/MARCH 2008 


be considered when determining a 
requested transfer bond increase.” 
This may be so under Lake Eola even 
if the claims originate from the same 
core facts giving rise to the lien in the 
first place. 

The Lake Eola approach to ruling 
on a motion to increase a transfer 
bond is questionable for two reasons. 
First, Florida case law clearly stands 
for the proposition that even when 
actually awarding fees to a prevail- 
ing party, it is difficult to separate 
the fees incurred for recoverable 
claims, and those that are not.*> In 
fact, the separation of fees is gener- 
ally only practical when there are 
separate counts sued upon and the 


_time disconnected accordingly.”® 


More importantly, since the court is 
not awarding fees to the lienor when 
increasing the amount of the bond, 
the effort associated with parsing out 
recoverable fees and costs should not 
be the standard. This is especially true 
considering that the owner has taken 
advantage of the transfer bond statute 
to replace his improved real estate as 
the security for the unpaid lien which 
would include all of the lienor’s attor- 
neys’ fees, costs, and interest against 
the real estate until a post-litigation, 
full blown evidentiary hearing on fees 
dictates otherwise. 

The following hypothetical high- 
lights the problems for lienors and 
their attorneys associated with the 
current version of Florida’s transfer 
bond statute. 

Your client is a small tile instal- 
lation company. It complains that it 
has not been paid on a job where it 
installed $20,000 worth of tiles for a 
general contractor and, as a result, 
records a claim of lien against the 
property. Shortly thereafter, the owner 
of the property transfers the lien to a 
ES. §713.24 cash bond in the amount 
of $31,600 ($20,000 for the amount of 
the lien, $6,600 for three year’s inter- 
est based ou an 11 percent interest 
rate, and $5,000 for attorneys’ fees 
and costs which represents 25 percent 
of the lien amount). After you file suit 
to foreclose on the lien/transfer bond 
and against the general contractor 
for breach of contract, the owner and 
the contractor dispute your client’s 
lien. It is not long before your client’s 
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attorneys’ fees add up to more than 
the $5,000 allocated to fees and costs 
by the transferor owner in the cash 
bond. Your fees eventually reach 
$20,000, and, as a result, you file a 
motion to increase the security by 
$15,000 as allowed by FS. §713.24(3). 
Along with your motion, you submit 
an affidavit attesting to the total 
amount of the fees incurred to date 
prosecuting the lawsuit. You proceed 
to the hearing and, after the judge 
reviews FS. §713.24(3), along with 
your motion and affidavit, she grants 
your motion to increase the amount of 
security, but, without explanation, she 
limits the increase to half the fee you 
were seeking and that your client has 
incurred. The order also allows the 
transferor 30 days to comply with the 
increase. Now, it is five weeks later, 
and you must advise your client that 
bond has not been increased per the 
court’s order. 

You want to tell your client that 
the court can impose sanctions for 
defying the order, but you know that 
under the Carpet King case this may 
not be true. You also want to advise 
your client that the court exceeded its 
authority by reducing the attorneys’ 
fees increase request by half, but you 
know that ES. §713.24 is silent as to 
the method the court should employ 
to set the amount of the increase, and 
you are also conscious of the existence 
of the Lake Eola and Royal Marble 
decisions. 

Under the existing case law in 
Florida and the current version of FS. 
§713.24, there is really not much you 
can do for your lienor client at this 
point but continue with the litigation 
and, if you win, hope that the trans- 
feror is solvent to pay the additional 
fees and costs incurred. As a result of 
this, the very entity the legislature 
intended to protect has been likely left 
without adequate protection for most 
of its incurred litigation costs and all 
future fees and costs. 


Nailing Down the Transfer 
Bond Statute: A Blue Print for 
Success 

In the opinion of the authors, the 
better solution would be for the 
statute to expressly provide concrete 


consequences for noncompliance with - 


all ordered increases in bond amount, 
regardless of financial ability. Indeed, 
the transferor should not be able to 
clear a lien off its property by use of 
the transfer bond statute and subse- 
quently trump a lienor’s right to be 
adequately protected by claiming fi- 
nancial inability to comply with an or- 
der increasing the amount of the bond. 
In other words, F‘S. §713.24 should not 
be used as sword and shield by owners 
almost always motivated financially 
to remove a lien from their property. 
At the same time, the court should not 
have unbridled discretion to reduce 
a bond increase request. At the very 
least, the court should be required to 
explain the reasons for any reduction 
and, perhaps a better solution is for 
the legislature to provide the court’s 
with limited discretion to reduce a 
bond increase request. 

A few modifications to Florida’s 

transfer bond statute may solve the 
aforementioned problems with the 
real life application of F.S. §713.24. 
In doing so, the legislature can still 
effectuate the two-fold purpose of 
the transfer bond statute: to provide 
owners with the ability to remove 
clouds on title in order to finance, 
refinance, or sell their property; or 
if a construction loan is in place, to 
release holds on draws on account of 
the lien by the bank, and to provide 
subcontractors and material suppli- 
ers, particularly small ones, the reas- 
suring prospect of being compensated 
for legal expenses enforcing their lien. 
The following suggested amendments 
to sections 713.24(1) and 713.24(3) 
will account for the illustrated pitfalls. 
FS. §713.24(1) may be amended as 
follows: 
(1) Any lien claimed under this part may 
be transferred, by any person having an 
interest in the real property upon which 
the lien is imposed or the contract under 
which the lien is claimed, from such real 
property to other security by either: 

(a) Depositing in the clerk’s office a sum 
of money, or : 

(b) Filing in the clerk’s office a bond 
executed as surety by a surety insurer 
licensed to do business in this state, either 
to be in an amount equal to the amount 
demanded in such claim of lien, plus inter- 


est thereon at the legal rate for 3 years, 
plus $1,000 or 75 percent of the amount 
man in the claim of lien if s 
amount is less than $25,000, 50 percent of 
the amount demanded in the claim of lien 
‘fsuch : han $25,000} 
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equal to or less than $50,000, 40 percent of 

he amount demanded in the claim if lien 

if such amount is greater than 000 b 
al to or] h 75 r 25 percen 


of the amount demanded in the claim of 
75 


lien if such amount is greater th 


to apply on any attorneys’ fees and court 
costs that may be taxed in any proceeding 
to enforce said lien. Such deposit or bond 
shall be conditioned to pay any judgment 
or decree which may be rendered for the 
satisfaction of the lien for which such 
claim of lien was recorded. Upon making 
such deposit or filing such bond, the clerk 
shall make and record a certificate show- 
ing the transfer of the lien from the real 
property to the security and shall mail a 
copy thereof by registered or certified mail 
to the lienor named in the claim of lien so 
transferred, at the address stated therein. 
Upon filing the certificate of transfer, the 
real property shall thereupon be released 


’ from the lien claimed, and such lien shall 


be transferred to said security. In the ab- 
sence of allegations of privity between the 
lienor and the owner, and subject to any 
order of the court increasing the amount 
required for the lien transfer deposit or 
bond, no other judgment or decree to pay 
money may be entered by the court against 
the owner. The clerk shall be entitled to 
a service charge for making and serving 
the certificate, in the amount of up to $15. 
If the transaction involves the transfer of 
multiple liens, an additional charge of up 
to $7.50 for each additional lien shall be 
charged. For recording the certificate and 
approving the bond, the clerk shall receive 
her or his usual statutory service charges 
as prescribed in s. 28.24. Any number 
of liens may be transferred to one such 
security. 


E'S. §713.24(3), meanwhile, may be 
amended as follows: 


Any party having an interest in such 
security or the property from which the 
lien was transferred may at any time, and 
any number of times, file a complaint in 
chancery in the circuit court of the county 
where such security is deposited, or file a 
motion in a pending action to enforce a lien, 
for an order to require additional security, 
reduction of security, change or substitu- 
tion of sureties, payment of discharge 
thereof, or any other matter affecting said 
security. The party requesting an increase 
in the amount of the cash deposit or surety 
nd shall provide the c with a moti 
and affidavit from the party’s attorney 
stin. h nt of the inc 

attorneys’ fees and costs, the amount of 
he deficiency hi ount of the re- 
quested increase. If the court finds that the 
amount of the deposit or bond allocated for 
attorneys’ fees and court costs irrexcess-of 
the-amount-claimed inthe clainr of tien is 
insufficient to pay the lienor’s attorneys’ 
fees and court costs incurred in the action 
to enforce the lien, the court must shall 
increase the amount of the cash deposit 
or lien transfer bond by the amount of 
he defici the dl i 
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rmines that th ue inc for 
reys’ fees costs is unw n 

e co shall have the limited discre- 
ion to reduce th increase 


to a maximum of twenty (20) percent. 
The co hall ify its reasons for 
uction. The party ordered to incre. 

e cash deposit or lien transfer bond h 
thirty (30) days from the date of the court’s 
order to comply. In the event that the order 
increasing the bond is not complied with, 
the court shall have the right to formulate 
any appropriate remedy to compel compli- 
ance, including but not limited to, striking 

non-complyi leadin: r 
fenses. The party th: res an order 


increasing the transfer bond shall be en- 

itl n award of reasonable attorneys’ 
fees and court costs incurred enforcing 
the court’s order which shall be awarded 
commensurate with the effort to compel 
compliance and not at the conclusion of 
the litigation. Nothing in this section shall 
be construed to vest exclusive jurisdiction 
in the circuit courts over transfer bond 
claims for nonpayment of an amount 
within the monetary jurisdiction of the 
county courts. 


The message to be sent by these 
suggested changes is simple: small 
lienors will still receive the full ben- 
efit of the lien law when their lien 
is transferred to a cash bond. At the 
same time, an owner who wishes to 
take advantage of the transfer bond 
statute to remove liens from his or 
her property will not be allowed to 
use the existing voids in the statute 
to trump a lienor’s right to be ad- 
equately compensated for its incurred 
attorneys’ fees and costs that it would 
otherwise recover from the resulting 
foreclosure sale of the real estate. It 
bears re-emphasizing that an owner’s 
motivation for transferring a lien toa 
bond is almost always a financial one 
— either to sell, finance, refinance, or 
release holds on construction draws. 


Conclusion 

Florida’s transfer bond statute 
is necessary and serves useful and 
practical purposes by providing an 
owner with the opportunity to remove 
clouds on title while at the same time 
providing a lienor with alternative 
security for its lien, interest on its lien, 
and the associated attorneys’ fees and 
costs that it would otherwise recover 
from the foreclosure sale. This article, 
however, suggests that FS. §713.24 
could be amended to correct the noted 
deficiencies in the real life application 


of the statute. The suggested changes _ 


to the statute should simplify the 
way transfer bonds are administered 
by litigants and the courts, while at 
the same time preserving the general 
intent of the transfer bond statute and 
Florida’s construction lien 


' American Fire & Cas. Co. v. Davis 
Water & Waste Industries, Inc., 358 So. 2d 
225 (Fla. 4th D.C.A. 1978) (“There can be 
no more confusing statute in Florida than 
the one on liens under Chapter 713. The 
frequent impracticality of its application 
in the field, coupled with ill conceived, 
confusing, patchwork amendments, all 
topped off by conflicting appellate deci- 
sions, have all combined to make life 
miserable for judges, lawyers, legislators 
and the vitally affected construction and 
lending industries.”). 

2 See Fia. Stat. §713.02 and §713.06 
(2007). Unless otherwise noted, all statu- 
tory references are to the 2007 version of 
§713.01 et al. 

3 WMS Construction, Inc. v. Palm 
Springs Mile Associates, Ltd., 762 So. 2d 
973, 974-75 (Fla. 3d D.C.A. 2000) (cita- 
tions omitted). 

‘This procedure is only available to 
private property owners since it is well 
established to the point of not needing 
a citation that liens cannot be recorded 
against public property. Lienors on public 
projects are nevertheless protected under 
Fia. Stat. §255.05 (2007), also known as 
the “Little Miller Act.” 

5 This statement must be qualified. If 
the bond is issued under §713.23 and the 
owner properly records the bond, then 
the lienor’s remedy lies solely against 
the bond. If the bond was issued under 
§713.245 — the conditional payment bond 
statute — and the remaining conditions of 
the statute are satisfied, the lienor must 
perfect its lien rights as a prerequisite to 
perfecting a claim against the bond. The 
claim against the conditional bond will 
only be available if the owner has paid the 
contractor for the lienor’s work and prop- 
erly transfers the lien to the conditional 
bond. If the owner has not paid, the lienor 
must proceed against the real estate on 
its lien as it normally would on a non- 
bonded project. For a detailed analysis 
of the conditional payment bond statute 
and its pitfalls, see Daniel R. Vega, “Here 
Comes The Money”: A Subcontractor’s and 
Material Supplier’s Guide to Perfecting 
Construction Lien and Bond Rights Under 
Florida Law, 76 Fa. B. J. 22 (2002). 

§ Deltona Corporation v. Indian Palms, 
Inc., 323 So. 2d 282 (Fla. 2d D.C.A. 
1975). 

7 Fra. Srat. §713.24(1). 

8 Id. 

Stat. §713.24(3). 

Fd. 

‘| Coppenbarger Homes, Inc. v. William- 
son, 611 So. 2d 33, 34 (Fla. 1st D.C.A. 
1992); Fa. Star. §713.29. 

” Carpet King, 896 So. 2d at 845. 

3 Td. 
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4 Td. at 845-46. 

5 Td. at 846. 

7 Td. at 847. 

18 Td., citing Garden-Aire Vill. Sea Haven 
Inc. v. Decker, 433 So. 2d 676 (Fla. 4th 
D.C.A. 1983) (“When a failure to comply 
with a court order is due to confusion or 
inability rather than gross indifference, 
a default judgment should not be entered 
against the noncomplying party.”). 

1° Lake Eola, 2006 WL 2194389 at *1. 

at *2. 

21 Royal Marble, 932 So. 2d 221, 222 (Fla. 
2d D.C.A. 2005). 

*8 Lake Eola, 2006 WL 2194389 at *1, 

25 See Anglia Jacs. & Co., Inc. v. Dubin, 
830 So. 2d 169, 171-72 (Fla. 4th D.C.A. 
2002) (“When counts are intertwined, 
the trial courts often have no choice but 
to award attorneys’ fees as to time spent 
on all claims.... Where the claims involve 


- a ‘common core’ of facts and are based on 


‘related legal theories, a full fee may be 
awarded unless it can be shown that the 
attorneys spent a separate and distinct 
amount of time on counts as to which no 
attorneys’ fees were sought.”); see also 
Caplan v. 1616 East Sunrise Motors, Inc., 
522 So. 2d 920, 922 (Fla. 3d D.C.A. 1988), 
quoting Chrysler Corp. v. Weinstein, 522 
So. 2d 894, 896 (Fla. 3d D.C.A. 1988) 
(“Where, as here, all the claims made 
against a defendant involve ‘a common 
core of facts and [are] based on related 
legal theories, the award of attorneys’ fees 
should not be reduced in the absence of 
a showing that the defendant’s attorneys 
spent a separate and distinct amount of 
time in defending a count upon which no 
attorneys’ fees were awardable.”); State 
Farm Fire & Cas. Co. v. Becraft, 501 So. 
2d 1316, 1318-19 (Fla. 4th D.C.A. 1986) 
(“There was no way to separate the inves- 
tigation and prosecution of the [various 
claims] and therefore, they are entitled to 
an attorneys’ fee for the entire time spent 
on the case .... Under these circumstances, 
where the bulk of the work involved was 
intertwined with both issues, so as to 
make it difficult to separate the time 
spent, the allowance of fees for the entire 
service furnished is not error.”). 
ad. 
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Dealing in Stolen Property, Grand Theft, 


and Ineffective Assistance of Counsel 


by George C. Via 


ow many times has this case come across your 

desk? The client, wittingly or not, buys or re- 

ceives stolen property and pawns it. Or a friend 

(we'll call him “the thief”) says his ID is lost 
and asks the client to pawn what turns out to be stolen 
property. The client puts his fingerprints on the pawn slip 
and somewhere states that he is the owner of the property. 
Sometimes the value of the stolen property is less than 
$100, other times it’s over $300. 

After a minimal investigation that involves police 
submitting the fingerprint cards from the pawnshop for 
comparison and obtaining a statement from the victim 
of the theft, the state routinely files an information with 
a trilogy of charges against your client: dealing in stolen 
property (trafficking),’ grand theft, and receiving money 
from a pawnbroker on false verification of ownership.” 

Often the state will add burglary of a dwelling if the prop- 
erty was pawned within several hours of the burglary, em- 
ploying the statutory inference found in F‘S. §812.022(2).* 
Because the inference of guilt from possession of stolen 
property is essentially circumstantial evidence, the court 
requires additional evidence of suspicious behavior on be- 
half of your client before allowing the statutory inference 
to apply.’ 

Dealing in stolen property [DSP] (trafficking) is a sec- 
ond-degree felony, with a maximum penalty of 15 years in 
the Department of Corrections. It is also a level five on the 
sentencing guidelines scoresheet, racking up 28 points for 
your client.® Without much of a criminal record, or even if 
you get him probation and he violates, your client can be 
facing mandatory time in prison, let alone the maximum 
exposure of 25 years DOC for the three felony charges if 
he goes to trial and loses. 


If by now something is not troubling you, and you are - 


willing to throw up your hands in surrender and plead your 
client into all three felony charges, you might already be 
committing malpractice. Indeed, it is precisely this kind of 
harsh penalty for what is essentially a minor theft offense 
that makes one invoke the specter of Draco,® and should 
cause defense attorneys to challenge the state’s charges. 

At this juncture, a word on the history of the DSP 
statute seems appropriate, and you might be shocked to 
learn that your client’s conduct was not the reason the 
statute was enacted. Most notably, the DSP statute was 
drafted to combat organized crime rings that steal and 
launder quantities of stolen property. Because the crime 
boss or ringleader was often insulated from the activities 
of his or her underlings, he or she could avoid prosecution. 
As such, there are separate charges for “trafficking” (the 
underlings/fences) and “initiating” (the boss).’ Why, then, 
is the smalltime thief (your client) facing a DSP traffick- 
ing charge, as if he or she were some kind of singular 
Mafia enterprise? In all candor, the answer is because an 
overwhelming majority of defense lawyers don’t know any 
better. 

What might surprise the criminal defense bar is a review 
of F.S. §812.025 and Hall v. State, 826 So. 2d 268, 271 (Fla. 
2002). Section 812.025 allows the state to charge both DSP 
and any theft-related charge in the same information, but 
prevents the trier of fact from returning convictions for 
both, while Hall is a Florida Supreme Court case detailing 
the elements and legislative history of the DSP statute. 

As to the statutory prohibition against dual convictions, 
it is clear that theft is taking or possessing stolen property, 
while DSP is selling stolen property. It should be obvious, 
then, that convictions for both DSP and theft of the same 
property violate double jeopardy. If there is any question, 
it is clarified in Hall: 
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Section 812.025 allows the [s]tate to charge 
theft and dealing in stolen property in 
connection with one scheme or course of 
conduct in separate counts, but the trier 
of fact must then determine whether the 
defendant is a common thief who steals 
property with the intent to appropriate 
said property to his own use or to the use 
of a person not entitled to the use of the 
property or whether the defendant traf- 
fics or endeavors to traffic in the stolen 
property. The linchpin of section 812.025 is 
the defendant’s intended use of the stolen 
property. The legislative scheme allows 
this element to be developed at trial and it 
is upon this evidence that the trier of fact 
may find the defendant guilty of one or the 
other offense, but not both.'’ 


Lamentably, the vast majority of 
criminal defense attorneys are oblivi- 
ous of this statute, as time and again 
criminal defendants are seen to accept 
a “negotiated” plea to both DSP and 
GT charges for pawning one item, 
without any real plea negotiating, 
with no pretrial litigation over the 
charges, and with no apparent benefit 
to the client. 

The distinction of a negotiated plea 
with the state attorney’s office, or even 
the court, is important. Even though 
the double jeopardy issue is funda- 
mental error which may be raised for 
the first time on appeal," a defendant 
can waive this issue on a negotiated 
plea where he benefits from it.’ As 
such, lawyers who simply plea their 
clients out to a guidelines sentence 
may not have anything to show for 
failing to address the double jeopardy 
issue in a negotiated plea.'* The client 
cannot correct the error on appeal, 
which leaves postconviction claims of 
ineffective assistance of counsel as the 
only remedy. 

By contrast, an open no contest plea 
to the bench requires the court as the 
“trier of fact”* to make a determina- 
tion as to which charge the defendant 
should be convicted, and otherwise 
preserves the issue for appeal should 
the trial court find him guilty of both. 
The Florida Supreme Court in Hall 
held: 


Just as the trier of fact must make a choice 
if the defendant goes to trial, so too must 
the trial judge make a choice if the defen- 
dant enters a plea of nolo contendere to 
both counts. Legislative history leads us to 
believe that this comports with legislative 
intent. Thus, we find that section 812.025 
prohibits a trial court from adjudicating a 
defendant guilty of both theft and dealing 


in stolen property in connection with one ~ 


scheme or course of conduct pursuant to a 
plea of nolo contendere.'® 


It is important then, when enter- 
ing the plea to the bench, that de- 
fense counsel argue to the court the 
grounds to acquit the client on the 
DSP charge. 

By far, the most significant argu- 

ment for your client is that the holding 
in Hail requires the state to allege 
and prove that your client was know- 
ingly engaged in an ongoing criminal 
enterprise of thieves and fences be- 
fore a conviction for DSP will stand. 
Without this, Hall posits, your client 
is only guilty of theft, even if he initi- 
ates “some form of transfer” (such as 
pawning it): 
[Slection 812.019, which is part of the 
Florida Anti-Fencing Act, Chapter 77-342, 
Laws of Florida, is intended to punish 
those who knowingly deal in property 
stolen by others. [State v. Camp, 579 So. 2d 
[763, 764 (Fla. 5th DCA 1991)]. The basic 
scenario envisions a person who steais and 
then sells the stolen property to a middle- 
man (the “fence”) who in turn resells the 
property to a third person. The statute 
punishes both the initial thief and the 
fence. See §812.012(7), Fla. Stat. (1989). 

It appears that the dealing in stolen 
property statute and the theft statute 
address two different evils. The former is 
directed toward the criminal network of 
thieves and fences who knowingly deal 
in the redistribution of stolen property, 
whereas the theft statute is directed to- 
ward those persons who steal for personal 
use and for whom redistribution is inciden- 
tal. 

[E]vidence of theft only, with the intent 
personally to put the stolen item or items 
to normal use, constitutes only the crime 
of theft and not the crime of trafficking 
or dealing in stolen property within the 
meaning of chapter 812, Florida Statutes, 
even if the normal use is achieved by some 
form of transfer, distribution, dispensation, 
or disposition of the item.'® 


Indeed, the statute is subject to 
routine misuse, especially when 
one considers this likely scenario: 
pawnbrokers buy what they should 
know is stolen property. When police 
discover it, instead of being a target, 
the pawnbroker is now a victim and 
the state’s star witness."’ If the theft 
goes undetected and the property is 
sold, then the pawnshop profits from 
the crime, and is still insulated from 
any criminal prosecution.'® 

As such, given the usual paucity of 
the state’s evidence relating to your 
client’s knowledge that the property 
was stolen, or how he or she acquired 
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it (as in the original example), and 
since a one-time pawning by no means 
meets the requirement of an ongoing 
criminal trafficking enterprise, it is 
clear that the DSP trafficking charge 
should routinely be dismissed. 

In conclusion, the arsenal of weap- 
ons that defense attorneys can raise 
to effectively represent their client 
should include, at the very the least: 

1) Astrong negotiating posture with 
the state to dismiss the DSP charge. 

2) If necessary, a C4'® sworn motion 
to dismiss admitting that your client 
is not involved in “an ongoing crimi- 
nal enterprise of thieves and fences” 
pursuant to Hall, citing double jeop- 
ardy pursuant to FS. §812.025, and 


. arguing that the statute is designed 


to reach organized crime and fences, 
not the common thief; 

3) A motion to dismiss the DSP 
charge on vagueness and overbreadth, 
arguing that the information fails 
to allege conduct or ultimate facts” 
which would constitute a violation of 
the charge; and 

4) If applicable, a motion in limine 
to strike the statutory inference in 
§822.022(2), citing Graham. 

And lest we forget the theme of this 
article: the defense attorney should 
never, under any circumstances, ne- 
gotiate a plea to both DSP and GT 
without obtaining some kind of benefit 
for his or her client. 


Fra. Star. §812.019, Dealing in stolen 
property. 

“(1) Any person who traffics in, or en- 
deavors to traffic in, property that he or 
she knows or should know was stolen shall 
be guilty of a felony of the second degree, 
punishable as provided in ss. 775.082, 
775.083, and 775.084.” 

2 If the client went to the pawnshop 
twice, a second trilogy of charges is filed 
against him. 

3 Fia. Stat. §812.022(2): “Except as 
provided in subsection (5), proof of pos- 
session of property recently stolen, unless 
satisfactorily explained, gives rise to an 
inference that the person in possession of 
the property knew or should have known 
that the property had been stolen.” 

If there is no other evidence of the 
burglary besides the statutory inference, 
see State v. Graham, 238 So. 2d 618 (Fla. 
1970). 

* Graham, 238 So. 2d at 621, held: “Proof 
of mere naked possession of property re- 
cently stolen, not aided by other proof that 
the accused received it knowing it to have 
been stolen, is not sufficient to show guilty 
knowledge. Proof of possession should be 
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coupled with evidence of unusual manner 
of acquisition, attempts at concealment, 
contradictory statements, the fact that the 
goods were being sold at less than their 
value, possession of other stolen property, 
or other incriminating evidence and cir- 
cumstances.” (Citations omitted.) 

Contra, Haugabrook v. State, 827 So. 2d 
1065, 1068 (Fla. 2d D.C.A. 2002), where the 
court was apparently not made aware of 
the holding in Graham: “This court previ- 
ously held, in affirming a conviction for 
dealing in stolen property, that the ‘infer- 
ence created by the statute is sufficient to 
convict.” (Citation omitted.) 

5 Dealing in stolen property (initiating), 
pursuant to Fa. Stat. § 812.019(2) is a 
first-degree felony, maximum 30 years 
DOC, level 7, scoring 56 points and manda- 
tory prison. 

® Draco (also Dracon) was a lawmaker 
from ancient Greece (621 B.C.) who appar- 
ently did an excellent job revising Greek 
laws, but mandated the death penalty for 
even the smallest violation. Hence the 
term “draconian.” 

7 See Goddard v. State, 458 So. 2d 230, 
233-34 (Fla. 1984) (“The legislative history 
of chapter 77-342 reveals that the Florida 
Anti-Fencing Act was adapted from a model 
theft and fencing act developed by G. Rob- 
ert Blakey and endorsed by the National 
Association of Attorneys General (NAAG). 
According to the NAAG, one of the model 
act’s primary purposes is to facilitate the 
prosecution and conviction of ‘white col- 
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lar’ fences who often escape punishment 
because they never come into contact with 
stolen goods. Commentary on the model 
act’s counterpart to section 812.019(2) 
states: ‘The model, recognizing the sophis- 
ticated nature of organized crime, extends 
not only to a person who “traffics in” stolen 
property, but to one who “initiates, orga- 
nizes, plans, finances, directs, manages or 
supervises” the theft or trafficking.’ This 
is directed at the person who, although he 
may be responsible for a theft or a fencing 
operation, has no direct contact with the 
property. He is therefore insulated from 
the prosecution under most present laws. 
The penalties are higher for a person who 
organizes or directs the fencing operation 
than for the person who merely traffics in 
stolen property. This differential is in ac- 
cord with the economic realities of major 
fencing operations. The penalties are 
graded according to the offender’s role, but 
not according to the value of the property 
involved.” (Emphasis in original, citations 
omitted.)) 

8 And, for that matter, assistant state 
attorneys. 

Stat. §812.025, “Charging theft 
and dealing in stolen property — Not- 
withstanding any other provision of law, a 
single indictment or information may, un- 
der proper circumstances, charge theft and 
dealing in stolen property in connection 
with one scheme or course of conduct in 
separate counts that may be consolidated 
for trial, but the trier of fact may return a 
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guilty verdict on one or the other, but not 
both, of the counts.” (Emphasis supplied.) 

10 Hall, 826 So. 2d at 271. 

1 See Eichelberger v. State, 949 So. 2d 358 
(Fla. 2d D.C.A. 2007) (“Because a double 
jeopardy violation constitutes fundamental 
error, it may be raised for the first time on 
appeal.”) 

12 See Rosado v. State, 867 So. 2d 440, 442 
(Fla. 4th D.C.A. 2004) (where the court 
agreed not to habitualize the defendant 
in exchange for an open plea to the bench. 
The Fourth District held “even fundamen- 
tal errors such as double jeopardy may be 
waived when the dual conviction arises 
from a negotiated plea agreement.”). 

13 Not to mention the level five prior 
conviction that will appear on the client’s 
next criminal record scoresheet. 

‘4 The lower court in Hall reasoned that 
the statutory language “trier of fact” ap- 
plied only to a jury verdict, citing Brown 
v. State, 464 So. 2d 193 (Fla. 1st D.C.A. 
1985), approved on other grounds by, 487 
So. 2d 1073 (Fla.), cert. denied, 479 US. 
930 (1986), and certified conflict with Vic- 
tory v. State, 422 So. 2d 67 (Fla. 1st D.C.A. 
1982). 

'S Hall, 826 So. 2d at 271. And while 
it is not clear from the opinion whether 
Hall’s trial attorney addressed the double 
jeopardy issue at the time of the plea, the 
author deems it good practice for attorneys 
to do so. 

16 Hall v. State, 826 So. 2d at 271 (empha- 
sis in original, citations omitted). 

17 In Gonzalez v. State, 948 So. 2d 892 (Fla. 
5th D.C.A. 2007), cert. denied, (Table, no. 
SC07-508). The Fifth District commented 
that this author’s constitutional attack on 
the DSP statute, on the grounds of over- 
breadth and equal protection violations, 
and raising this abusive scenario, was “an 
interesting argument,” but nonetheless 
upheld the statute. 

18 Moreover, experienced thieves know 
better than to leave their fingerprints on 
a pawn slip, and will find someone else 
to pawn the stolen property and take the 
felony charges. Pawnshops rarely ask the 
simple question, “Did someone ask you to 
pawn this property?,” which would protect 
innocent dupes from going to prison. 

19 Fa. R. Crim. P. §3.141(c)(4). 

0 For example, the ongoing criminal 
enterprise language from Hall. 
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by Patrick J. Lannon 


Challenging Inter Vivos Transfers 
Procured by Undue Influence: 


nyone who watches the 

evening news knows that 

Florida has more than its 

fair share of opportunists 
who take unfair advantage of the frail 
and elderly. When the unfair advantage 
takes the form of a coerced, yet facially 
valid transfer of assets by gift or bequest, 
the transfer often may be reversed as the 
product of undue influence. 

Undue influence is often not discov- 
ered until the death of the transferor, 
leaving it to the rightful heirs and 
personal representatives to decide 
whether the facts justify a legal chal- 
lenge. When the result of the undue 
influence is in the form of a contested 
will, the Florida courts have provided 
significant guidance that the heirs 
and personal representatives can con- 
sider in making their case. When the 
result of undue influence is an inter 
vivos transfer or gift, however, the 
courts have failed to clearly describe 
the various factors that tend to prove 
(or refute) an undue influence case. 

While each case will always be 
decided on its unique facts, heirs and 
personal representatives who are 
aware of the generally applicable indi- 
cia of undue influence with respect to 
inter vivos gifts can tailor their review 
of suspicious transfers to determine 
whether actionable undue influence 
has occurred.' Equally important, 
rightful donees with an understand- 
ing of these factors can take care to 
structure a gift in a manner that will 
avoid later challenge. 

To the extent that the implications 
of the various factors may be under- 
stood by the donee and by potential 
challengers, needless litigation may 
be avoided. 


Factors to Consider 


Definition of Undue Influence 
Undue influence has been variously 
defined over the years. In one early 
Florida Supreme Court case, Newman 
v. Smith, 82 So. 236 (Fla. 1919), the 
court states that “[u]ndue influence 
comprehends overpersuasion, coer- 
cion, or force that destroys or hampers 
the free agency and will power of the 
testator.” The court later expanded on 
this definition in Jn re Starr’s Estate, 
170 So. 620 (Fla. 1936): 
To constitute undue influence the mind ... 
must be so controlled or affected by persua- 
sion or pressure, artful, or fraudulent con- 
trivances, or by the insidious influences of 
persons in close confidential relations with 
him, that he is not left to act intelligently, 
understandingly, and voluntarily, but ... 
subject to the will or purposes of another. 
... The rule seems to be well settled that 
undue influence justifying the setting aside 
of a will, deed, or other contract must be 
such as to dethrone the free agency of the 
person making it and rendering his act the 
product of the will of another instead of his 
own. (Citation omitted.) 


Presumption and Burden of Proof 

In In re Estate of Carpenter, 253 
So. 2d 697 (Fla. 1971), the Florida 
Supreme Court noted “[i]t is estab- 
lished in Florida that if a substantial 
beneficiary under a will occupies a 
confidential relationship with the 
testator and is active in procuring 
the contested will, the presumption of 
undue influence arises.” The Carpen- 
ter presumption has been extended 
to inter vivos transfers.” Recently 
enacted EF‘S. §733.107(2) clarifies that 
the presumption of undue influence is 
a presumption shifting the burden of 
proof.’ As a result, once the plaintiff 
has met the Carpenter presumption of 
undue influence, the burden of prov- 
ing that undue influence did not take 
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place is shifted to the beneficiary/do- 
nee.* 

The standard of proof that must 
be met in an undue influence case is 
preponderance (greater weight) of the 
evidence.® The evidence considered 
is generally circumstantial — the 
Carpenter court “acknowledge|s] that 
undue influence is rarely susceptible 
of direct proof, primarily because 
of the secret nature of the dealings 
between the beneficiary and the testa- 
tor, and because of the death of one of 
the principals to the transaction, the 
testator.” The Florida Supreme Court 
determined in Rich v. Hallman, 143 
So. 292 (Fla. 1932), that “the degree 
of proof necessary to invalidate a will 
is much greater than that required to 
set aside a gift inter vivos.” 


Preliminary Factors Indicating 
Undue Influence 

In order to raise the presumption 
of undue influence, a plaintiff must 
show a confidential relationship be- 
tween the donor and the donee and 
active procurement of the gift. The 
court in Carpenter explained that 
“lalctive procurement’ and ‘confiden- 
tial relationship’ are legal concepts 
operating within a broad sphere of 
factual situations. Within this sphere, 
the trier of fact is vested with discre- 
tion to determine whether or not the 
facts show active procurement and/or 
a confidential relationship.” 

Carpenter holds that “the term 
‘confidential relation’ is a very broad 
one which may embrace informal rela- 
tions which exist wherever one person 
trusts in and relies upon another.” 
Courts have found a confidential 
relationship in all but the most arms- 


length of relationships, making this 
factor a given in most cases.® 
Carpenter also contains a list of 
criteria to be considered in determin- 
ing active procurement of a will.’ 
Since the same facts are used to 
prove undue influence as are used 
to show active procurement, this list 
is a good summary of the factors the 
beneficiary will need to consider in 
disproving undue influence once the 
presumption is applied. However, the 
Carpenter factors are specific to wills 
and are of little use in the inter vivos 
gift context, and no list of indicia of 
active procurement for such gifts has 
ever been adopted.® 
Notwithstanding the lack of explicit 
court guidance, it is possible to discern 
the indicia of active procurement in 
the inter vivos gift context. While 
each undue influence case is very fact 
specific, upon a close review of cases, 
clear patterns emerge. After finding or 
assuming a confidential relationship, 
courts reviewing the facts in undue 
influence cases involving inter vivos 
transfers have focused on one or more 
of six recurring factors: 1) the donee’s 
level of involvement in the donor’s 
affairs; 2) the donee’s level of involve- 
ment in the actual gift in question; 3) 
the relationship of the donee to the do- 
nor as compared to the natural objects 
of the donor’s bounty; 4) the secrecy 
or openness of the transaction; 5) the 
effect of the transfer on the donor’s 
pre-existing estate plan; and 6) the 
physical health and mental acuity of 
the donor at the time of the gift. No 
one factor is determinative, and in 
many cases, different factors lead to 
conflicting inferences that are then 
weighed by the court. Each of these 
factors will be touched on below. 


Factors Indicating Undue 
Influence 

¢ Donee’s Level of Involvement in the 
Donor’s Affairs — Many cases focus on 
the donee’s level of involvement in the 
donor’s affairs, including the donee’s 
taking over the writing of checks and 
balancing the donor’s checkbook, and 
the donee’s involvement in changing 
the donor’s attorney, doctor, accoun- 
tant, or stockbroker.® The greater the 
level of involvement, the greater the 
inference that the donor was in a rela- 


tionship of trust and dependence with 
respect to the donee and, therefore, 
susceptible to undue influence." 

© Donee’s Level of Involvement in 
the Actual Gift in Question — A key 
factor in the undue influence analysis 
is the donee’s level of involvement in 
the actual gift in question, if it can be 
determined. For example, a court will 
consider whether a donee transported 
the donor to a bank or attorney to 
accomplish a transfer, or was present 
at the time of the transfer, or actively 
solicited the gift." 

¢ Relationship of the Donee to the 
Donor as Compared to the Natural 
Objects of the Donor’s Bounty —A gift 
that is at the expense of the natural 
objects of a donor’s bounty may be 
more readily considered to be a re- 
sult of undue influence. A court will 
consider, among other things, the 
relationship between the donor and 
the challengers, determining that the 
more strained or distant the relation- 
ship, the less likely the donor had 
to be unduly influenced in order to 
disinherit them.” Specifically, a long 
line of cases in Florida and elsewhere 
consider a gift made in the course of 
a meretricious relationship (such as 
a gift to a mistress) to be essentially 
per se undue influence."’ 

¢ Secrecy or Openness of the Trans- 
action — Courts appear to consider a 
secret transfer more suspect than an 
open one." 

e Effect of the Transfer on the Donor’s 
Pre-existing Estate Plan — A transfer 
may be given greater scrutiny if it dis- 
rupts a longstanding estate plan.'° 

¢ Physical Health and Mental Acu- 
ity of the Donor at the Time of the 
Gift — In the case of a donor with 
diminished mental acuity (though 
competent), a mere suggestion by a 
dominant party may be sufficient to 
show active procurement.'® A court 
will look at the donor’s medical his- 
tory to determine mental acuity even 
though an attorney testifies that 
the gift was knowing.'’ A showing 
of particular sharpness of mind and 
strength of will may be used to refute 
an inference of undue influence.'® 
Note, however, that a donor may be 
in full control of his or her faculties 
and still be unduly influenced.'® Even 
without direct evidence of diminished 
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mental acuity, courts take note of the 
physical condition of the donor as an 
indication of mental acuity or of the 
dependent nature of an elderly donor 
of limited mobility and ability to care 
for himself or herself. 


Conclusion 

Rightful heirs and personal repre- 
sentatives need more guidance than 
the courts have previously offered 
if they are to be able to determine 
whether inter vivos transfers were 
procured by undue influence. Similar- 
ly, rightful donees could benefit from 
additional clarity when structuring 
gift transfers. Absent further judicial 
clarification, rightful heirs, personal 
representatives, and rightful donees 
can use the six factors listed above 
as a map, however imperfect, to guide 
them in this otherwise poorly charted 
territory. 


' Factors suggesting undue influence can 
often be discerned through a review of the 
decedent’s books and records and by inter- 
views with the decedent’s family members, 
friends, neighbors, professional advisors, 
medical care providers, and others. 

2 See, e.g., Cripe v. Atlantic First National 
Bank of Daytona Beach, 422 So. 2d 820 
(Fla. 1982). 

3 This statute, recently adopted, greatly 
strengthens an undue influence claim. The 
Carpenter court noted that “[b]ecause it is 
frequently as difficult to disprove undue 
influence as to prove it, the practical effect 
to shifting the burden of proof is to raise 
the presumption virtually to conclusive 
status and require a finding of undue 
influence....” 

* Though Fra. Stat. §733.107 applies 
by its terms only to undue influence in 
wills, its clear statement of public policy, 
together with the Florida Supreme Court’s 
confirmation that undue influence rules for 
wills also apply to trusts (see, e.g., Cripe), 
make it very likely that the statute applies 
also to inter vivos gifts. See Steven G. Nils- 
son, Florida’s New Statutory Presumption 
of Undue Influence — Does It Change the 
Law or Merely Clarify?, 77 Fua. B. J. 20 
(February 2003). If Fia. Star. §733.107 
is determined not to apply, the Carpenter 
presumption imposes on the donee only a 
burden of coming forward with a reason- 
able explanation for his or her actions. 

®° See, e.g., Cripe, 442 So. 2d 820 (1982). 

® See, e.g., Williamson v. Kirby, 379 So. 
2d 693 (Fla. 2d D.C.A. 1980) (close friend 
and neighbor who assisted with every day 
tasks of elderly donor determined to have 
a confidential relationship). 

? These indicia consist of “(a) presence of 
the beneficiary at the execution of the will; 
(b) presence of the beneficiary on those oc- 
casions when the testator expressed a de- 


sire to make a will;(c) recommendation by _ 


Courts reviewing 
the facts in undue 
influence cases 
involving inter vivos 
transfers have 
focused on one or 
more of six recurring 
factors. 


the beneficiary of an attorney to draw the 
will; (d) knowledge of the contents of the 
will by the beneficiary prior to execution; 
(e) giving of instructions on preparation of 
the will by the beneficiary to the attorney 
drawing the will; (f) securing of witnesses 
to the will by the beneficiary; and (g) 
safekeeping of the will by the beneficiary 
subsequent to execution.” 

8 Indeed, some cases ignore the active 
procurement analysis all together and find 
a presumption of undue influence based on 
little more than a confidential relationship. 
See, e.g., Lilly v. Hutchins, 355 So. 2d 212 
(Fla. 2d D.C.A. 1978). 

® See, e.g., Hoffman v. Kohns, 385 So. 2d 
1046 (Fla. 2d D.C.A. 1980). 

© If a court determines that there was 
nothing unnatural or manipulative about 
the relationship, however, evidence of 
a donee’s substantial involvement may 
be interpreted in a favorable manner. 
Rather than raising an inference of undue 
influence, such involvement may instead 
provide an explanation for the donor’s 
generosity. This conclusion is particularly 
likely if the donee took care of the donor 
while the eventual challengers did nothing 
to help. See, e.g., Mulato v. Mulato, 705 So. 
2d 57 (Fla. 4th D.C.A. 1997); Derovanesian 
v. Derovanesian, 857 So. 2d 240 (Fla. 3d 
D.C.A. 2003). 

" See, e.g., Hoffman, 385 So. 2d 1046 
(1980); Jordan v. Noll, 423 So. 2d 368 (Fla. 
ist D.C.A. 1983). 

2 See, e.g., Stetzko v. Stetzko, 714 So. 2d 
1087 (Fla. 4th D.C.A. 1998) (no undue in- 
fluence in preference of family friend over 
donor’s elderly siblings where donor had 
no children of his own). 

18 See Taylor v. Johnson, 581 So. 2d 1333 
(Fla. 1st D.C.A. 1991), and cases cited 
therein. But see Hill v. Hili, 222 So. 2d 454 
(Fla. 2d D.C.A. 1969), finding mere fact of 
meretricious relationship insufficient to 
prove undue influence where the donor 
left his wife and set up residence with his 
mistress and treated her as his wife). In 
light of Hill, Taylor limited the application 
of this line of cases to situations where the 
mistress gains at the expense of the spouse. 
See also deFuria, Testamentary Gifts Re- 
sulting From Meretricious Relationships: 
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Undue Influence or Natural Beneficence?, 
64 Notre Dame L. Rev. 200 (1989) (arguing 
that different treatment of meretricious 
relationships in undue influence cases can 
not be justified in light of modern legal and 
social developments). 

4 See, e.g., Hoffman, 385 So. 2d 1046 
(1980) (family members not informed of 
marriage to housekeeper shortly before 
death); Jordan, 423 So. 2d 368 (1983) (do- 
nee knew contents of deed but kept them 
secret). 

' See, e.g., Hoffman, 385 So. 2d 1046 
(1980); Stetzko, 714 So. 2d 1087 (1998). 

16 See, e.g., Cripe, 442 So. 2d 820 (1982). 

'” See, e.g., Bryant v. Bryant, 379 So. 2d 
382 (Fla. 1st D.C.A. 1980) (donor was in 
poor health, recently in the hospital, and 
taking “about a dozen” medications which 
could alter his mental ability at the time 
of the gift). 

18 See Derovanesian v. Derovanesian, 857 
So. 2d 240 (Fla. 3d D.C.A. 2003) (testatrix 
“was an indomitable, fiercely independent 
individual, who was peculiarly unsuscep- 
tible to the influence of others, and who 
retained that individuality and strength 
of mind....”). Note that this recent case 
overturns a Miami-Dade County probate 
court’s determination that a will was 
procured by undue influence where the 
favored daughter was present at the 
will signing and aware of the contents, 
but where evidence showed the testatrix 
clearly intended to disproportionately 
benefit the daughter. 

19 See, e.g., Bernal v. Roncallo, 269 So. 2d 
766 (Fla. 3d D.C.A. 1972), a case involving 
a donor married but living with and taking 
joint title with his mistress. “The evidence 
in question showed the decedent appeared 
to be in full possession of his faculties, 
knew what he was doing, and that it was 
his desire and intention to take title to 
the property in the manner in which it 
was taken. However, that evidence did not 
show or tend to show that the decedent’s 
demonstrated resolve to take title in that 
form was not unduly influenced.” Id. at 767. 
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APPELLATE PRACTICE 


by Jack R. Reiter 


Review of Nonfinal Orders — An Exception 
to the Requirement of Finality 


nder Florida law, an order 

typically must be final 

before a party can seek ap- 

pellate review. This main- 
tains continuity and streamlines 
litigation, preserves the trial court’s 
role as the initial arbiter of conflicts, 
and avoids piecemeal appeals.' Im- 
mediate review over nonfinal orders 
is only permissible when expressly 
authorized by Florida rules or when a 
departure from the essential require- 
ments of law warrants original juris- 
diction.” To determine when review 
of a specific order is authorized, it 
is important to distinguish between 
final and nonfinal orders. If an order 
is nonfinal, one must determine if it is 
appealable in accordance with Florida 
Rule of Appellate Procedure 9.130, or 
whether another avenue of review, 
such as an original writ proceeding, 
must be pursued. 


Classifying Orders as Final 
or Nonfinal 

A nonfinal order contemplates con- 
tinuing judicial labor and typically 
evades review until the conclusion of 
a case, when it merges into the final 
judgment and may be reviewed on 
plenary appeal.* 
[T]he test employed by the appellate court 
to determine finality of an order, judgment 
or decree is whether the order in question 
constitutes an end to the judicial labor in 
the cause, and nothing further remains to 
be done by the court to effectuate a termi- 


nation of the cause as between the parties 
directly affected.‘ 


This deceptively simple definition 
is elusive, however, and substance 
rather than form dictates the analysis. 
For example, an order granting a mo- 
tion for summary judgment, without 


entering final judgment, is typically 
nonfinal and not appealable because 
it requires continuing judicial labor.® 
Similarly, an order designated as final 
may not actually be so if it resolves 
only one element-of a claim arising out 
of the same transaction, condition, or 
occurrence as remaining claims.® 

On the other hand, an order dis- 
missing a complaint without preju- 
dice may be final depending upon 
the order’s impact and the right to 
amend.’ A dismissal order is final 
when a claim can only be pursued by 
filing a new lawsuit,° where there was 
a failure to exhaust administrative 
remedies and a clear indication that 
the proceeding must be brought in a 
different forum,’ where the statute 
of limitations has expired," or where 
dismissal is based upon a legal defect 
that cannot be remedied." Litigants 
must be wary of orders characterized 
as nonfinal that end judicial labor 
because the failure to appeal within 
30 days will eliminate the ability to 
obtain review. As one court warned 
after dismissing an untimely appeal 
where the litigant failed to appeal 
from an order not labeled as final, 
“This case is a good example of why 
it is important to understand what a 
court order does and not focus only on 
how the order is labeled.””” 


Partial Final Judgments and 
Multiple Parties or Causes of Action 
A partial final judgment may con- 
stitute a final order if it completely 
disposes of one of multiple causes 
of action that is severable from the 
remaining counts.'* If claims are in- 
terrelated, however, the disposition of 
one does not necessarily yield a final, 


appealable order.‘ Also, if an order 
resolves a compulsory counterclaim 
or if a related cross-claim remains 
pending involving the same parties, 
an order disposing of the counterclaim 
or cross-claim will not be appealable 
until the court disposes of the primary 
claim.'° But an order that completely 
disposes of a lawsuit as to one of mul- 
tiple parties is final as to that party 
and must be immediately appealed, 
even if claims remain pending as to 
other parties.'* The failure to appeal 
such an order will preclude review." 


Existence of Insurance 
Coverage 

An order that determines the ex- 
istence or nonexistence of insurance 
coverage in a case in which a claim 
has been made against an insured and 
coverage is disputed by the insurer 
may be reviewed as either a final or 
nonfinal order.'* The Fourth District 
has held that to be immediately ap- 
pealable, the order must determine 
an insurer's coverage liability and not 
merely a duty to defend."® But recently 
the Second District reiterated that 
the rule does not expand jurisdiction, 
but merely identifies the method for 
reviewing an otherwise final order.” 


Motions for Rehearing 

A motion for rehearing will not 
toll rendition of a nonfinal order.” 
This can have serious consequences 
if an immediate appeal is desired 
— or required. For example, an order 
denying a motion to vacate judgment 
under Fla. R. Civ. P. 1.540 is reviewed 
as a nonfinal order, but is necessarily 
post-judgment and cannot “merge” 
into a final judgment. Furthermore, a 
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: 


motion for rehearing directed toward 
such an order will not toll rendition, so 
the appeal must be initiated within 30 
days from the order denying the mo- 
tion to vacate or the ability to appeal 
will be lost.” 


Categories of Appealablie 
Nonfinal Orders 

If an order is nonfinal, it is only im- 
mediately appealable if it falls within 
one of the categories identified in Rule 
9.130. Multiple nonfinal orders may 
be appealed together as long as each 
order is independently appealable, but 
appealing a nonfinal order does not 
create “tag-along” jurisdiction relating 
to other nonfinal orders that are not 
independently appealable.”* 


Venue 

Orders determining venue are 
immediately appealable.** When ap- 
pealing a transfer order, the district 
court overseeing the transferor court 
addresses the ruling.” If other appeal- 
able orders are entered contempora- 
neously with the transfer order, they 
will also be appealed to the transferor 
court’s district. If an independently 
appealable nonfinal order is entered 
after entry of the order transferring 
venue, however, review is taken to the 
district court overseeing the trans- 
feree court.” 


Injunction Orders 

Injunction orders are immediately 
appealable whether they grant, dis- 
solve, or modify an injunction.”’ An 
order need not be characterized as an 
injunction order if it actually enjoins 
or mandates action.” Regardless of its 
title, an order may be immediately re- 
viewable if it 1) has the practical effect 
of granting or denying an injunction; 
2) has serious, possibly irreparable 
consequences; and 3) can only be 
effectively challenged by immediate 
appeal.” 


Personal Jurisdiction 

Orders determining personal juris- 
diction are immediately reviewable” 
and typically arise in connection with 
“service of process or the applicability 
of the long arm statute to nonresi- 
dents.”*' An order quashing service 
of process is immediately reviewable; _ 


If an order is 
nonfinal, it is 
only immediately 
appealable if it falls 
within one of the 
categories identified 
in Rule 9.130. 


however, an order denying a motion to 
dismiss for untimely service is not ap- 
pealable because it does not actually 
resolve the jurisdictional issue.* 


Right to Immediate Possession 
of Property 

The next category of appealable 
nonfinal orders are those that deter- 
mine the right to immediate posses- 
sion of property.** The order does not 
have to actually transfer possession, 
but need only determine the right 
thereto, such as an order vacating 
a certificate of title or an eminent 
domain order.** 

Appealable nonfinal orders under 
this category have involved attach- 
ment and replevin, but there has been 
confusion regarding garnishment or- 
ders.* In 5361 N. Dixie Highway, Inc. v. 
Capital Bank, 658 So. 2d 1037, 1037-38 
(Fla. 4th DCA 1995), the court found 
an order denying a motion to dissolve a 
writ of garnishment to be immediately 
appealable, but acknowledged possible 
conflict with Ramseyer v. Williamson, 
639 So. 2d 205 (Fla. 5th DCA 1994), 
which rejected the immediate appeal- 
ability of such an order.* 

Another example of inconsistent 
treatment arises in connection with 
civil contempt orders. A contempt 
order does not fall within Rule 9.130; 
yet, certain courts have authorized 
immediate appeals under Rule 
9.130(a)(3)(C)(ii), while others have 
relegated such review to original writ 
proceedings.*’ 
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Right to Immediate Monetary 
Relief or Child Custody in 
Family Law Matters 

An order determining the right to 
immediate monetary relief or child 
custody in a family law matter is im- 
mediately appealable. However, the 
rule only applies to family law matters 
and not to dependency proceedings.* 


Entitlement to Arbitration, 
Worker’s Comp Immunity, and 
Qualified Immunity in a Civil 
Rights Claim 

Nonfinal orders relating to entitle- 
ment to arbitration and certain forms 
of qualified immunity are immediate- 
ly appealable because each concerns 


_ the right to be free from litigating 


in a judicial forum.*® Arbitration is 
historically favored, and a litigant’s 
agreement to arbitrate a dispute en- 
hances judicial economy.“ The Florida 
Supreme Court relatively recently 
held that an appraisal provision in an 
insurance policy is not an agreement 
to arbitrate and not immediately ap- 
pealable, overruling prior inconsistent 
precedent.*! 

Orders determining that a party is 
not entitled to workers’ compensation 
or qualified immunity in a civil rights 
lawsuit are immediately appealable, 
but only if the decision is based on 
law, rather than unresolved factual 
issues. A decision based upon disputed 
or undeveloped facts will not be im- 
mediately appealable.* 


Class Certification and 
Appointment or Termination of 
a Receivership 

Orders that grant or deny class cer- 
tification are immediately appealable, 
as are orders that grant or terminate 
appointment of a receivership.” 


inordinate Burden of Real 
Property 

An order determining that a gov- 
ernmental-entity has inordinately 
burdened private property in an 
action under the Bert J. Harris, Jr., 
Private Property Rights Protection 
Act is immediately appealable.“* 


Nonfinal Orders Entered After 
Final Order 
Orders entered after a final order on 


authorized motions are immediately 
reviewable.* Nonfinal orders entered 
on motions that suspend rendition, 
however, are not independently 
reviewable, but toll rendition of the 
final order.** Thus, when a trial court 
enters a final order, an authorized 
and timely-served motion for rehear- 
ing tolls rendition until disposition of 
the motion. Once the trial court rules 
upon the tolling motion, it renders the 
prior order for purposes of appeal. 

One notable exception is an order 
granting a motion for new trial, which 
is a hybrid that is nonfinal in form yet 
appealable as final under Fla. R. App. 
P. 9.110; however, a motion for rehear- 
ing of such an order will not toll the 
time for seeking review.*’ Conversely, 
a stand-alone order denying a motion 
for new trial is neither considered a 
final order nor an appealable non- 
final order.*® Instead, review must 
be sought from the ultimate final 
judgment that will be rendered once 
the trial court denies the new trial 
motion. 


Orders on Motions for Relief 
from Judgment 

Orders denying motions to vacate 
a judgment entered pursuant to Fla. 
R. Civ. P. 1.540 or its small claims and 
family law equivalents are reviewable 
in the nature of nonfinal orders.*® On 
the other hand, an order granting a 
motion to vacate default is not im- 
mediately appealable.” 


Conclusion 

Nonfinal orders are only reviewable 
under narrow circumstances. While 
some nonfinal orders fall directly within 
Rule 9.130, others are more difficult to 
characterize. As an overriding principle, 
appellate courts will construe matters 
to limit immediate appealability. This 
maintains the necessary equilibrium 
between trial and-appellate jurisdiction 
while recognizing that certain orders 
warrant immediate review as a matter 
of right.O 
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LABOR AND EMPLOYMENT LAW 


Business Is Business: 


Recognizing Referral Relationships as 
Legitimate Business Interests Protectable by 
Restrictive Covenants in Florida 


our client has built a medi- 

cal equipment business from 

scratch into a successful en- 

terprise, based mainly upon 
his ability to secure the trust and con- 
fidence of a select group of physicians 
who refer their patients to his company 
for goods and related services. He se- 
cures those continuing referrals by be- 
ing reliable, dependable, and responsive 
to those physicians and their patients, 
and also by carefully cultivating and 
developing personal relationships with 
each of those referral sources. 

The referring doctors are pleased 
with your client’s services, as well as 
his wit and charm. They endorse the 
company to other referring doctors. His 
business grows to such an extent that 
he needs to elevate a trusted employee 
to help him deal directly with the re- 
ferral sources. He shares with her the 
particular wants, needs, and pet peeves 
of the individual referring doctors. The 
trusted employee gets a raise, more 
responsibility, and more autonomy as 
the business grows. 

One day, your client comes to work 
to find that his trusted employee has 
resigned from the company. A few 
days later, he discovers that the for- 
mer employee has started a competing 
company. Over the next few weeks, 
he learns that she has treated each 
and every referral source (and their 


respective staffs) to lunch, has left be- . 


hind brochures and magnetic business 
cards, and has promised a few perks 
specifically calculated to address par- 
ticular wants, needs, and pet peeves of 
the referral doctors. His revenues dip 
dramatically and soon he discovers that 
his carefully cultivated referring physi- 
cians are now dividing their referrals 


between his firm and the new company 
started by the former employee. 
Fortunately, he had the foresight to 
hire you, his Florida lawyer, and had 
all of his employees sign covenants not 
to compete. The former employee has 
breached her contract with the compa- 
ny, and her breach is slowly but surely 
destroying his business. He regrets 
having to resort to litigation for relief, 
but at least he’s protected, right? 
Currently, the answer is no: Neither 
that client nor any of the other busi- 
ness owners in Florida who rely upon 
referral sources for their business are 
necessarily protected. Whether referral 
relationships are legitimate business 
interests protectable by covenants not 
to compete is entirely unclear in Flori- 
da. The Florida Supreme Court recently 
had a chance to clarify this situation by 
resolving an apparent conflict between 
the district courts on this issue in the 
case of Florida Hematology & Oncology 
v. Tummala, 969 So. 2d 316 (Fla. 2007). 
However, following oral argument, the 
Supreme Court dismissed the case, 
leaving the matter unresolved.' 


The Legitimate Business Interest 
Analysis 

Contracts in restraint of trade are 
unlawful and unenforceable.’ This basic 
principle has been established for more 
than a century.’ However, this firmly 
entrenched legal doctrine is in direct 
conflict with the freedom of contract.‘ 
Every covenant not to compete is a 
contract in restraint of trade. Thus, 
courts have always had to strike a 
balance between these two competing 
principles when dealing with restrictive 
covenants.® Traditionally, enforcement 
of contracts in restraint of trade has 


been governed by the rule of reason.® 
At common law, determining whether 
a covenant not to compete is reason- 
able involved an analysis of whether 
the proponent of the noncompete had 
a legitimate business interest in its 
enforcement sufficient to justify the 
restraint at issue.’ 

In Florida, the modern analysis of the 
enforcement of restrictive covenants 
begins with Hapney v. Central Garage, 
Inc., 579 So. 2d 127 (Fla. 2d DCA 1991).® 
Hapney holds that the common law’s 
prerequisite of a legitimate business 
interest for enforcement of restrictive 
covenants was implied in F‘S. §542.33.° 
Hapney concludes that a covenant not 
to compete which prohibits competi- 
tion per se is void as against public 
policy, but if the proponent proves that 
enforcement of the covenant is reason- 
ably necessary to protect a legitimate 
business interest, then the covenant 
will be enforced.'” 

Hapney specifically recognizes the 
following legitimate business interests: 
1) trade secrets or confidential informa- 
tion; 2) customer lists and the right to 
prevent direct solicitation of existing 
customers and customer goodwill; and, 
3) other business interests, including 
but not limited to, extraordinary or spe- 
cialized training."' In 1996, the Florida 
Legislature codified the common law 
notion of legitimate business interest 
as refined in Hapney by enacting FS. 
§542.335. Thus, today, a covenant not to 
compete must pass muster under FS. 
§542.335 to be enforceable. 

This statute, like the common law, 
balances the two competing principles 
of law inherent in every covenant not to 
compete — the prohibition on restraint 
of trade versus the freedom of contract. 


THE FLORIDA BAR JOURNAL/MARCH 2008 49 


| 


The proponent of the noncompete must 
prove that enforcement of the covenant 
is reasonably necessary to protect one 
or more of the proponent’s legitimate 
business interests.’ The 1996 statute 
made enforcement of covenants not 
to compete somewhat easier by more 
clearly setting out the requirements 
necessary to enforce them and by 
eliminating some traditional defenses, 
including consideration of employee 
hardship and construction of the cov- 
enant language against the drafter." 
The statute further simplified enforce- 
ment by providing for the presumption 
of irreparable harm upon the showing 
of a valid, enforceable covenant not 
to compete.'* However, the statute 
retained the overriding principle of 
reasonableness by providing that a cov- 
enant not to compete cannot be overlong 
or overbroad, and requiring that relief 
be narrowly tailored to protect the le- 
gitimate business interests proven by 
its proponent.!° 

FS. §542.335 lists certain legiti- 
mate business interests that have his- 
torically been accepted by the courts, 
including trade secrets, confidential 
information, substantial relationships 
with existing or prospective custom- 
ers, customer goodwill associated 
with a specific geographic area or 
trade area, and specialized training.'® 
However, the legitimate business 
interests itemized in the statute are 
not exclusive." This is consistent with 
Hapney, which recognizes a universe 
of “other business interests” which 
may be worthy of protection in restric- 
tive covenants.'* 


Prospective Relationships Must 
Be With an Identifiable Individual 
or Entity 

The statute expressly states that 
“substantial relationships with spe- 
cific prospective or existing custom- 
ers, patients or clients” are legitimate 
business interests.’® In University of 
Florida Bd. of Truteees v. Sanal, 837 So. 
2d 512, 516 (Fla. lst DCA 2003), this 
language was interpreted to require 
that such prospective relationships be 
with particular, identifiable individu- 
als. The court explained that to require 
otherwise would render meaningless 
the words “substantial relationship.” 
The Sanal court reasoned further that 


the purpose of the statute was to protect 
identifiable assets of a business from 
being misappropriated.” 

Sanal is consistent with case law 
requiring a plaintiff to show an actual 
business relationship with a specific 
identifiable person or entity to state a 
claim for tortious interference with a 
business relationship.” The require- 
ment that prospective customers be 
identifiable to qualify for protection is 
also consistent with the basic notion 
that relief for speculative injuries will 
not be granted.”* Thus, there seems 
little doubt that the mere possibility 
of future revenues generated through 
potential sales to unidentified members 
of the public is not a business asset that 
would, or should, be entitled to protec- 
tion under FS. §542.335. 

The question, of course, is where do 
referral sources fall? On the one hand, 
referral sources represent potential 
future business of unidentified prospec- 
tive customers. On the other hand, the 
established referral source itself is a 
specifically identifiable person or entity. 
Considering the stream of revenue gen- 
erated from customers gained through 
referral sources, such referral sources 
are, without question, important as- 
sets to certain business operations. 
However, there is authority that refer- 
ral sources are per se not legitimate 
interests protectable by noncompete 
agreements,” and the state of the law 
on this question in Florida is, at best, 
unclear.” 

Referral relationships are enormous- 
ly important to certain businesses, and 
these businesses expend a lot of time 
and money to cultivate and maintain 
their referral sources. Until recently, 
the legitimacy of referral sources as 
a protectable business asset was not 
debated. In Southernmost Foot and 
Ankle Specialists, P.A. v. Torregrosa, 
891 So. 2d 591, 594 (Fla. 3d DCA 2005), 
the court identified “referral doctors” 
among the legitimate business interests 
justifying enforcement of a noncompete. 
However, the Torregrosa court did not 
discuss the matter of referral sources 
any further.” 

Recently the idea that protection of 
referral sources could justify enforce- 
ment of a covenant not to compete 
was successfully challenged in Florida 
Hematology & Oncology v. Tummala, 


50 THE FLORIDA BAR JOURNAL/MARCH 2008 


927 So. 2d 135 (Fla. 5th DCA 2006). 
Dr. Tummala’s employment agreement 
prohibited him from practicing medi- 
cine within a 15-mile radius of any of 
Florida Hematology’s offices.” After Dr. 
Tummala was terminated, he opened 
his own medical practice within the 
15-mile radius. The facts of the Tum- 
mala case are notable for the extreme 
precautions taken by Dr. Tummala to 
avoid any claims by Florida Hematol- 
ogy that Dr. Tummala was encroaching 
upon any of Florida Hematology’s tradi- 
tionally recognized legitimate business 
interests. 

Dr. Tummala did not solicit any 
former patients and refused to accept 
requests for treatment from several 
Florida Hematology patients.”* Fur- 
ther, Dr. Tummala notified referring 
physicians and advertised in the local 
newspaper that he would not accept 
patients of his former employer at his 
new practice.” Dr. Tummala’s new pa- 
tient information form asked patients 
to state whether they had ever been 
treated by Florida Hematology, and Dr. 
Tummala accepted only those patients 
who replied in the negative.” Florida 
Hematology claimed that, although Dr. 
Tummala was not diverting existing 
patients, Florida Hematology had suf- 
fered a significant drop in new patients 
referred by area physicians that were 
traditionally referral sources for Florida 
Hematology.*! 

The trial court found that Florida 
Hematology had a legitimate business 
interest in its existing patients, but 
that the restrictive covenant was not 
necessary to protect that interest so 
long as Dr. Tummala did not accept 
former Florida Hematology patients 
at his new practice. Dr. Tummala 
agreed to the entry of a permanent 
injunction prohibiting him from treat- 
ing any of Florida Hematology’s exist- 
ing or former patients.*” Nonetheless, 
Florida Hematology argued that it 
had a legitimate business interest in 
its referral.sources, which justified 
enforcement of the covenant against 
Dr. Tummala. 

The Fifth District analyzed whether 
referral sources were legitimate busi- 
ness interests under FS. §542.335. Ac- 
knowledging that Florida Hematology, 
like most physician specialty practices, 
obtains a substantial share of its pa- 


| 
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tients from referring physicians, and 
that they expend money, time, and effort 
to cultivate those referral relationships, 
the court stated that relationships 
with referral sources were, “perhaps 
|alppellants’ most crucial business 
interest.”** Nevertheless, the court 
concluded that referral relationships 
are not legitimate business interests 
sufficient to justify enforcement of a 
covenant not to compete.** 

The Tummala court reasoned that 
referring physicians “supply a stream 
of unidentified prospective patients 
with whom [a]ppellant [Florida He- 
matology] has no prior relationship.” 
Therefore, the court found that ac- 
cepting referral relationships as a 
legitimate business interest would 
circumvent the language in the stat- 
ute and the holding in Sanal, which 
requires relationships with prospec- 
tive customers to be with specific and 
identifiable individuals.* The court 
concluded, “We see no way to recognize 
referring physicians as a legitimate 
business interest and still give effect 
to the plain language of the statute.”*® 
The Fifth District acknowledged con- 
flict with the Third District’s opinion 
in Torregrosa.*" 

Florida Hematology appealed the 
Fifth District’s decision to the Florida 
Supreme Court which initially accepted 
conflict jurisdiction of the matter.** 
However, the Supreme Court dismissed 
the case after hearing oral argument, 
holding that conflict jurisdiction was 
improvidently granted.*®” Chief Justice 
Lewis dissented, arguing that the ma- 
jority was wrong to dismiss the case, 
and that the court should resolve the 
conflict between the Third and Fifth 
districts on this issue.“° 


Referral Sources Should Be 
Considered Legitimate Business 
Interests 

Referral sources should be legitimate 
business interests entitled to protection 


under F'S. §542.335. The basic premise | 


of the Tummala decision, that the ex- 
press language of the statute precluded 
a finding that referral sources may be 
legitimate business interests, is flawed. 
Relationships with specific referral 
sources are not the equivalent of rela- 
tionships with unidentified prospective 
customers. 


FS. §542.335 is clear that the legiti- 
mate business interests enumerated in 
the statute are not exclusive.‘! Other 
legitimate business interests have been 
recognized by courts, including a legiti- 
mate business interest in unique on-air 
talent’ and in disintermediation.* 
Referral relationships have also been 
recognized as legitimate business inter- 
ests by the courts of a number of sister 
states.“* Neither the express language 


of F.S. §542.335, nor the analysis in 
Sanal, prevents a finding that referral 
relationships are legitimate business: 
interests. A legitimate business inter- 
est is an asset of the business that, if 
misappropriated, would cause harm to 
the business.” Referral sources plainly 
qualify as legitimate business interests 
under this test. 

Clearly, there can be no substantial 
relationship with prospective custom- 
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ers if those prospective customers are 
merely unidentified members of the 
general public or a nonspecific seg- 
ment of a market. However, the situa- 
tion is significantly different where a 
company has spent time, money, and 
substantial efforts to cultivate and 
maintain relationships with specific, 
identifiable referral sources that his- 
torically provide a quantifiable amount 
of business to the company. Recogniz- 
ing referral sources as a legitimate 
business interest does not run afoul 
of the basic principal that speculative 
relief should not be granted. When a 
complaining party can show evidence 
of a specific referral relationship that 
has been misappropriated, resulting in 
harm, the requested relief is not based 
on speculation. 

Furthermore, acknowledging that 
referral relationships can be legitimate 
business interests does not upset the 
balance achieved by Florida’s statute. 
Protection of referral relationships 
can form the basis for enforcing a 
covenant only when the proponent of 
the covenant can plead and prove sub- 
stantial relationships with identifiable 
referral sources and that the proposed 
restraint is reasonably necessary to 
protect those referral relationships. 
All the defenses available under the 
statute and the case law would still be 
available to the defendant, including 
an opportunity to show that the re- 
straint is over broad or over long, and/ 
or that no irreparable injury will result 
from a violation of the covenant.** The 
statutory scheme is sufficient to ensure 
that referral sources will justify the 
enforcement of a noncompete agree- 
ment only when they are shown to be 
an asset of the business that has been 
misappropriated in violation of the 
parties’ agreement. 


Conclusion 

For some businesses in Florida, 
referral sources are the primary 
source of new business. Referral re- 
lationships are assets of a business 
that can be misappropriated by a 
former employee resulting in harm 
to the employer. Therefore, referral 
relationships fit the definition of a 
legitimate business interest and the 
express language of the statute does 


not prohibit such a finding. While the 


business generated through referral 
sources is typically undefined future 
business, relationships existing with 
such referral sources are real, present, 
identifiable and definite, and should 
be entitled to protection. Unfortu- 
nately, until the issue is resolved by 
the Supreme Court or the Florida 
legislature, the economic futures of 
businesses that rely on covenants not 
to compete to protect their valuable 
referral relationships are in peril.Q 
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mala, 969 So. 2d 316 (Fla. 2007). 

2 15 US.C. §1; Fia. Star. §542.18; Ariz. Rev. 
Sat. §34-252; Wis. Star. §133.03; Miss. Cope 
ANN. §75-21-3; Micu. Comp. Laws §445.772; 
Mo. Rev. Star. §416.031; Va. Copr Ann. §59.1- 
9.5. 


3 United States v. Addyston Pipe & Steel, — 


Co., 85 F. 271 (6th Cir. 1898), affirmed as 
modified by, 175 U.S. 211 (1898) (contracts 
that unreasonably restrain trade were al- 
ways void under the common law, but were 
made unlawful and punishable as a criminal 
offense under 15 U.S.C. §1). 

* See Addyston Pipe & Steel Co. v. United 
States, 175 US. 211, 228-229 (1899) (“It has 
been held that the word ‘liberty, as used 
in the Constitution, was not to be confined 
to the mere liberty of the person, but in- 
cluded, among others, a right to enter into 
certain classes of contracts for the purpose 
of enabling the citizen to carry on his busi- 
ness.”). 

5 See Massari v. Salciccia, 136 So. 522, 
524 (Fla. 1931) (There is no good reason for 
restricting the freedom of contract when the 
restraint imposed is reasonable.). 

® Standard Oil Company v. United States, 
221 US. 1, 58-64 (1911); United States v. 
Topco Associates, Inc., 405 U.S. 596, 606 
(1972); Adams Dairy Co. v. St. Louis Dairy 
Company, 260 F.2d 46, 53 (8th Cir. 1958); 
Levine v. Central Florida Affiliates, Inc., 72 
F.3d 1538, 1545-1546 (11th Cir. 1996). 

7 Id. In Addyston Pipe & Steel, Co., 85 F. 
at 282, Judge Taft uses notions of legitimate 
business interests in setting out an early 
framework for evaluating contracts in partial 
restraint of trade as follows “no conventional 
restraint of trade can be enforced unless the 
covenant embodying it is merely ancillary to 
the main purpose of a lawful contract, and 
necessary to protect the covenantee in the 
full enjoyment of the legitimate fruits of the 
contract, or to protect him from the dangers 
of an unjust use of those fruits by the other 
party.” 


8 Hapney v. Central Garage, Inc., 579 So. 
2d 127 (Fla. 2d D.C.A. 1991), rev. den., 591 
So. 2d 180 (Fla.1991), disapproved on other 
grounds, Gupton v. Village Key & Saw Shop, 
Inc., 656 So. 2d 475 (Fla.1995). 

® Td. at 130-131. FLa. Stat. §542.33, applies 
to actions to determine the enforceability of 
restrictive covenants entered into after May 
27, 1953, and before July 1, 1996. Fia. Srar. 
§§542.33(4) and 542.335(3). 

10 Hapney, 579 So. 2d at 139. 


52 THE FLORIDA BAR JOURNAL/MARCH 2008 


" Td. at 134. 

Bra. Stat. §542.335 (1)(b)(c) (2007). 

8 Fra, Strat. §542.335 (1)(g)(h) (2007); see 
also, Henao v. Professional Shoe Repair, 
Inc., 929 So. 2d 723, 726-727 (Fla. 5th D.C.A. 
2006) (recognizing that Fia. Srar. §542.335 
was intended by its drafters to make enforce- 
ment of legitimate restrictive covenants 
easier and more certain.). 

Fra. Star. §542.335 (1)j)(2007); Variable 
Annuity Life Insurance Co. v. Hausinger, 927 
So. 2d 2438, 245 (Fla. 2d D.C.A. 2006); Jon- 
Juan Salon, Inc. v. Acosta, 922 So. 2d 1081, 
1084 (Fla. 4th D.C.A. 2006); Am. IT Elecs., 
Inc. v. Smith, 830 So. 2d 906 (Fla. 2d D.C.A. 
2002). 

Bia. Star. §542.335 (1)(c) (2007). 

16 Fria. Strat. §542.335 (1)(b) 2007). 

” Td. (“Legitimate business interests, in- 
clude, but are not limited to....” Thus, making 
it clear that the legitimate business interests 
identified in the statute are nonexclusive.). 

'8 Hapney, 579 So. 2d at 134. 

19 Start. §542.335(1)(b) (2007). 

© University of Florida Bd. of Truteees v. 
Sanal, 837 So. 2d at 516. 

2 See Ethan Allen, Inc. v. Georgetown 
Manor, Inc., 647 So. 2d 812 (Fla. 1994) (In 
Florida, one can bring an action for tortious 
interference with a prospective customer, but 
not with the general public or community 
at large.); Southern Alliance Corp. v. Winter 
Haven, 505 So. 2d 489 (Fla. 2d D.C.A. 1987) 
(business relationship interfered with must 
be with an identifiable person and not with 
the public at large). 

3 See Santa Rosa County v.Administration 
Commission, Division of Administrative 
Hearings, 661 So. 2d. 1190, 1193 (Fla. 1995) 
(courts will not entertain declaratory judg- 
ment where parties show mere possibility 
of legal injury on the basis of a hypothetical 
“state of facts which have not arisen” that 
are “contingent, uncertain, [and] rest in the 
future”); Condominiums on Intracoastal 
Ass’n, Inc. v. Barnett Bank of Palm Beach 
County, 502 So. 2d 84 (Fla. 4th D.C.A. 1987) 
(entry of an injunction was premature where 
the injury complained of was speculative and 
contingent); Florida Outdoor, Inc. v. Stewart, 
318 So. 2d 414, 415 (Fla. 2d D.C.A. 1975) (lost 
profits will not be awarded where they are 
based on speculation or conjecture). 

* Florida Hematology & Oncology v. 
Tummala, 927 So. 2d 135 (Fla. 5th D.C.A. 
2006). 

25 Southernmost Foot and Ankle Special- 
ists, PA. v. Torregrosa, 891 So. 2d 591, 594 
(Fla. 3d D.C.A. 2005) (affirming trial court’s 
holding that referral doctors, among other in- 
terests listed in the statute, were legitimate 
business interests); Florida Hematology & 
Oncology Specialists v. Tummala, 969 So. 
2d 316 (Fla. 2007) (in dissent) (noting that 
because of the Supreme Court’s dismissal 
of the case, the law in Florida as to whether 
referral sources were legitimate business 
interests is unclear). 

6 Torregrosa, 891 So. 2d 591, 594 (Fla. 3d 
D.C.A. 2005). 

27 Tummala, 927 So. 2d 135, 137 (Fla. 5th 
D.C.A. 2006). 

*8 Td. at 137, n.1. 

Td: 


30 Jd. at 137, n.1. 

31 Id. at 137. 

82 Td. at 138. 

33 Td. 

34 Id. at 139. 

5 Td. See also Steamatic of Kansas City, Inc. 
v. Rhea, 763 S.W.2d 190, 192 (Mo. App. 1988) 
(using a similar analysis and finding that a 
cleaning company’s referral relationships 
with insurance adjusters was not a legiti- 
mate business interest because the adjust- 
ers were not “customers” and there was no 
ongoing relationship between Steamatic and 
any identifiable persons or companies). 

%6 Td. at 139. 

37 Td. at 139, n.4. 

38 Florida Hematology & Oncology Special- 
ists v. Tummala, 937 So. 2d 122 (Fla. 2006) 
(granting review). 

 Tummala, 969 So. 2d 316 (Fla. 2007) (in 
dissent). 

“© Td. Streaming video of oral arguments 
before the Florida Supreme Court are ac- 
cessible at wfsu.org/gavel2gavel/archives. 
Little discussion of the jurisdictional issue 
occurred at oral argument and the Supreme 
Court apparently decided the jurisdictional 
issue based on arguments in respondent’s 
jurisdictional brief that because there was 
no discussion of the court’s grounds for its 
decision in Torregrosa, there was no express 
conflict. Respondent’s Brief on Jurisdiction, 
Case No. SC06-993, p. 4-5. 

“1 See note 17. 

See Communications, Inc. v. Herman, 
505 So. 2d 484 (Fla. 1987) (holding without 
discussion that noncompete agreement was 
enforceable against radio personalities); Cox 
Broadcasting Corp. v. Beckman, 296 So. 2d 
566, 569 (Ga. 1982) (television station had 
protectable interest in the image of its news- 
casters, sports announcers, meteorologist, 
or other television personalities); Cullman 
Broadcasting Co., Inc. v. Bosley, 373 So. 2d 
830, 835 (Ala. 1979) (radio station could 
have legitimate business interest in “feature 
personality” or “special talent” sufficient to 
justify noncompete agreement); Pathfinders 
Communications Corp. v. Macy, 795 N.E.2d 
1103, 1113 (Ind. App. Ct. 2003) (radio station 
had legitimate business interest in its former 
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on-air personality). 

‘8 Disintermediation is the elimination of 
the middleman by the person actually sup- 
plying the service or product to the ultimate 
customer. Disintermediation arises in the 
employee staffing or consultant placement 
business when the staffing or consulting 
company seeks to prevent its employees 
from being hired directly by its clients. See, 
e.g., Volt Services Group v. Adecco Employ- 
ment Services, Inc., 35 P.3d 329, 334 (Or. 
App. 2001); Aerotek, Inc. v. Burton, 835 So. 2d 
197, 202-203 (Ala. App. 2001); Consultants & 
Designers, Inc. v. Butler Service Group, Inc., 
720 F.2d 1553, 1558 (11th Cir. 1983). 

“4 Idbeis v. Wichita Surgical Specialists, 
PA., 112 P.3d 81, 90-91 (Kan. 2005); Inter- 
mountain Eye and Laser Centers, PLLC v. 
Miller, 127 P.3d 121, 128 (Idaho 2005); Val- 
ley Medical Specialists v. Farber, 982 P.2d 
1277, 1284 (Arz. 1999); RHIS, Inc. v. Boyce, 
2001 WL 1192203 (Del. Ch. 2001); Medical 
Specialists, Inc. v. Sleweon, 652 N.E.2d 517, 
523 (Ind. App. 1995); Ruhl v. JE. Hanger 
Company, Inc., 1992 WL 223738 (Ohio App. 
1992); Fields Foundation, Ltd. v. Christensen, 
309 N.W.2d 125, 130 (Wis. App. 1981); but 
see Cardiovascular Surgical Specialists, 
Corp. v. Mammana, 61 P.2d 210, 214 (Okla. 
2002); Pratt v. Grunenwald et al., 1994 WL 
313050*5 (Ohio App.). 

* A legitimate business interest has been 
defined by one of the authors of the statute 
as “an identifiable business asset that con- 
stitutes or represents an investment by the 
proponent of the restriction such that, if that 


asset were misappropriated by a competitor 
(i.e., taken without compensation), its use 
in competition against its former owner 
would be “unfair competition.” John A. Grant 
& Thomas Steele, Restrictive Covenants: 
Florida Returns to the Original “Unfair 
Competition” Approach for the 21st Century, 
70 FLA. B.J. 53,54 (Nov. 1996). This definition 
was cited to and adopted in Sanal, 837 So. 
2d at 516. 

“6 In Tummala, the referring doctors testi- 
fied that they refer patients to specialists 
based on their evaluation of the specialist 
doctor, and that they would not have contin- 
ued to refer patients to Florida Hematology 
even had Dr. Tummala left the geographic 
area. Tummala, 927 So. 2d at 139. Based 
upon this evidence, the court could have 
found that enforcement of the covenant was 
not reasonably necessary to protect the refer- 
ral relationships, or that no injury to referral 
relationships had been shown. Alternatively, 
the court could have found that the referral 
relationships at issue were not an asset of 
Florida Hematology, but instead belonged to 
Dr. Tummala alone. See, e.g., Cardiovascular 
Surgical Specialists, Corp. 61 P.2d 210, 214 
(finding that doctors refer patients to cardio- 
vascular surgeons based on their reputation 
and expertise, not to corporations, therefore, 
an employer has no legitimate business 
interest in any one surgeon’s referral base); 
Pratt, 1994 WL 313050*5 (holding that refer- 
rals are made to individual doctors based on 
reputation and corporation had no referral 
base). 
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TAx Law 


by David Pratt and Scott L. Goldberger 


Family Limited Partnerships: The Year in Review 


n November 2005, one of the au- 
thors co-authored an article for 
The Florida Bar Journal regard- 
ing family limited partnerships 
(FLPs), which focused on the most 
recent family limited partnership 
cases in the context of the bona fide 
sale exception to §2036 of the Internal 
Revenue Code of 1986, as amended.' 
About one year later, he co-authored 
a follow-up article for The Florida 
Bar Journal discussing FLP cases 
decided after the publication of the 
first article.* Since the publication of 
the follow-up article, there have been 
three §2036 cases involving FLPs* — 
the IRS was victorious in all of these 
cases. Each of these cases contains an 
abundance of “bad facts” (e.g., majority 
of assets transferred to the partner- 
ship, use of partnership funds for the 
transferor’s personal expenses, the 
transferor is terminally ill or in very 
poor health upon formation, etc.). 
The purpose of this article is to 
discuss these recent “bad fact” cases, 
Estate of Erickson v. Commissioner, 
T.C. Memo 2007-107; Estate of Gore 
v. Commissioner, T.C. Memo 2007-169; 
and Estate of Bigelow v. Commis- 
sioner, 100 AFTR 2d 2007-6016 (9th 
Cir. 2007), affd, T.-C. Memo 2005-65, 
which continue to provide a roadmap 
for practitioners and clients regard- 
ing how not to structure and operate 
an FLP. The article then discusses 
the results of a Minnesota state court 
case in which the court held that a 
trustee did not have a fiduciary duty to 
establish an FLP.‘ Florida courts have 
not yet considered the issue, but it is 
hard to imagine that they would come 
to a different conclusion — although, 
anything is possible. Lastly, the ar- 


ticle discusses recent changes to the 
Federal Estate Tax Return, Form 706, 
with respect to the reporting of valu- 
ation discounts and entity interests. 


Estate of Erickson v. Commissioner 
In May 2001, when Hilde E. Erick- 
son was 88 years old, suffering from 
Alzheimer’s, and in failing health, her 
daughter, Karen, orchestrated the cre- 
ation of an FLP. The FLP agreement 
provided that Karen and her sister, 
Sigrid, would be both general and lim- 
ited partners. Hilde (acting through 
Karen as her attorney-in-fact), Kar- 
en’s husband, Chad Lange, and Karen, 
as trustee of the credit shelter trust 
created for Hilde’s benefit under the 
will of Hilde’s late husband, Arthur 
(the trust), would be limited partners. 
Hilde was to contribute virtually all 
of her personal assets, including $2 
million of marketable securities and a 
Florida condominium, in exchange for 
an 86.25 percent interest in the FLP. 
Karen, Chad, and Sigrid were to each 
contribute partial interests in a Colo- 
rado investment condominium in ex- 
change for a 1.4 percent, 1.4 percent, 
and 2.8 percent interest, respectively. 
The trust was to contribute another 
Florida condominium in exchange for 
an 8.2 percent interest, but it was not 
to contribute any of its $1 million in 
marketable securities. 

No transfers to the FLP occurred 
upon the execution of the FLP agree- 
ment. In July 2001, Karen instructed 
Merrill Lynch and Wells Fargo to 
transfer Hilde’s marketable securi- 
ties to the FLP. On September 28, 
2001, while Hilde’s health was rapidly 
deteriorating, Karen executed deeds 
transferring Hilde’s condominium 
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and the trust’s condominium to the 
FLP. On that same day, Karen, on 
behalf of Hilde, gifted a combined 
62.07 percent limited partnership 
interest in the FLP to three trusts 
for Hilde’s grandchildren. Hilde died 
two days later. After Hilde’s death, the 
family continued to operate the FLP. 
The condominiums continued to be 
managed by the same onsite manage- 
ment companies, and the marketable 
securities continued to be managed by 
investment advisors at Merrill Lynch 
and Wells Fargo. 

Karen was appointed as the per- 
sonal representative of Hilde’s estate 
pursuant to Hilde’s will. The estate was 
unable to meet its liabilities for estate 
and gift taxes. Rather than obtaining 
the funds necessary to pay the taxes 
from the trust’s $1 million in market- 
able securities, Karen sold Hilde’s 
condominium to the FLP for $123,500 
and transferred $104,000 from the FLP 
to the estate, the latter transfer being 
characterized as a partial redemption 
of Hilde’s FLP interests. 

The court’s opinion first summa- 
rizes the principals of §2036. If a de- 
cedent makes an inter vivos transfer 
of property and retains certain rights 
or interests in the property, such 
as the right to possess or enjoy the 
property, that are not relinquished 
until death, the full value of the prop- 
erty will generally be included in the 
decedent’s estate.° However, the bona 
fide sale exception will apply to exclude 
the property from the decedent’s estate 
if the FLP was formed for a legitimate 
and significant nontax reason and each 
transferor received an FLP interest pro- 
portionate to the fair market value of 
the property transferred to the FLP.® 


The court first considered whether 
Hilde retained the right to possess 
or enjoy the assets transferred to the 
FLP pursuant to an implied under- 
standing among the partners. The 
court focused on the delay in funding 
the FLP and the need for the FLP to 
provide the estate with funds to meet 
its liabilities. The court believed that 
the funding, in part two months after 
the FLP’s creation, and in part two 
months thereafter when Hilde was on 
her death bed, suggested a failure to 
respect the formalities of the FLP. The 
court also believed that the transfers 
of funds from the FLP to the estate, 
even though cloaked as a sale and re- 
demption, was tantamount to making 
funds available to Hilde if she needed 
it. Therefore, the court found that 
there was an implied understanding 
that Hilde would retain the right to 
possess and enjoy the FLP assets. 

Next, the court analyzed whether 
the bona fide sale exception applied. 
It identified factors, set forth in prior 
cases, indicating that a transaction 
was not motivated by a legitimate 
and significant nontax purpose. These 


factors include the taxpayer standing 
on both sides of the transaction, the 
taxpayer’s financial dependence on 
FLP distributions, the partners’ com- 
mingling of FLP funds with their own 
and the taxpayer’s actual failure to 
transfer money to the FLP.’ 

Despite the fact that Sigrid admit- 
ted at trial that the estate tax advan- 
tages flowing from the transaction 
were a motivating factor, the court 
entertained several possible nontax 
reasons offered by the estate. First, 
the estate argued that forming the 
FLP allowed the family to centralize 
management of family assets and to 
give management responsibilities to 
Karen. The court was not persuaded 
by this argument because Karen, as 
attorney-in-fact for Hilde, already had 
significant management responsibili- 
ties with respect to family assets be- 
fore the FLP’s formation. Second, the 
estate argued that the FLP afforded 
greater creditor protection. The court 
did not agree, stating that a creditor 
seeking FLP funds would have a 
significant asset base from which to 
recover. Lastly, the estate argued that 


the FLP facilitated Hilde’s gift-giving 
plan. The court dismissed this argu- 
ment, holding that a gift-giving plan’ 
is not a significant nontax purpose. 
The court noted other facts show- 
ing the absence of a nontax purpose. 
The FLP was a collection of passive 
assets, which did not change after 
the formation of the FLP. The FLP 
was essentially formed unilaterally 
by Karen, who was on every side of 
the transaction, as attorney-in-fact 
for Hilde, as personal representative 
of Hilde’s estate, as a general part- 
ner and limited partner of the FLP, 
as trustee of the trust, and in her 
individual capacity. No family mem- 
ber was represented by independent 
counsel; the attorney hired by Karen 
represented the entire family. 
Having found that Hilde’s transfer 
was not a bona fide sale, the court 
stated that there was no need to 
examine whether adequate and full 
consideration existed. The bona fide 
sale exception did not apply. Accord- 
ingly, the court held that the property 
transferred by Hilde to the FLP was 
includible in her gross estate. 
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Estate of Gore v. Commissioner 

Sidney Gore died in January 1995, 
survived by his wife, Sylvia. During 
his lifetime, Sidney established a 
revocable trust providing that, upon 
his death, a credit shelter trust and 
marital trust be established for Syl- 
via, if she survived him. Sylvia estab- 
lished a revocable trust with similar 
provisions. On the day before Sidney 
died, he met with his accountant and 
discussed his concerns about preserv- 
ing his wealth for Sylvia and future 
generations. Shortly after Sidney’s 
death, the accountant proposed the 
idea of an FLP to Sidney’s children, 
and later, to Sylvia. 

In December 1996, the Gore chil- 
dren formed an FLP. Sylvia, who suf- 
fered from Parkinson’s disease and 
had, on numerous occasions, been 
hospitalized for disorientation and 
decreased levels of consciousness, did 
not participate in the FLP’s formation. 
The FLP’s certificate of limited part- 
nership and partnership agreement 
identified the Gore children as the 
general partners, but did not identify 
any limited partners. Schedule A of 
the agreement stated that each of 
the Gore children had contributed 
$500 for his or her respective general 
partnership interest; however, neither 
child made a contemporaneous contri- 
bution to the partnership. 

Shortly thereafter, Sylvia executed 
a durable power of attorney in favor of 
her daughter, Pamela. On January 3, 
1997, Sylvia resigned as trustee of the 
revocable trust and Pamela became 
the successor trustee. On January 8, 
1997, Sylvia executed an exercise of 
power and irrevocable assignment, 
whereby she purported to transfer 
all of the marital trust assets to the 
FLP and to make a $100,000 gift to 
each of the irrevocable trusts she 
created on that date for her children. 
The assignment stated, “I have or 
shall invest or direct investments of 
the assets subject to this trust in the 
Gore Family Limited Partnership.” It 
did not identify any specific assets to 
which it applied, and it was unlikely 
that Sylvia knew about the assets 
owned by the marital trust. 

Prior to her death, Sylvia did not 
transfer title to any marital trust 
assets to fund the $100,000 gifts to 


the children’s trusts, and, with the 
exception of a bank account, she did 
not transfer any assets to the FLP. 
From its inception through Sylvia’s 
death, the FLP did not engage in any 
business or investment activity. For 
the first six months of 1997, Pamela 
deposited into the FLP account some, 
but not all, of the dividends paid on 
marital trust stocks. Interest on mari- 
tal trust assets continued to be depos- 
ited in Sylvia’s account, although such 
assets allegedly had been transferred 
to the FLP. The accountant did not 
create the FLP’s accounting records 
until several months after Sylvia’s 
death. After Sylvia’s death, Pamela 
continued to use the FLP account to 
pay Sylvia’s personal expenses. 


The court held that by the assign- . 


ment, Sylvia may have effectively 
withdrawn the marital trust assets; 
however, she had not effectively 
transferred those assets to the FLP, 
because she retained dominion and 
control over the assets by collecting 
dividends and interest, retaining 
proceeds of the sale of certain assets, 
depositing income into her own bank 
account, and using income to pay her 
personal expenses. Because Sylvia, at 
her death, continued to own, control, 
and use the marital trust assets, 
inclusion of the assets in her gross 
estate was required under §2033 
of the Code. The court held, in the 
alternative, that even if the transfer 
were complete, any remaining marital 
trust assets would be includible in 
Sylvia’s gross estate, because she had 
a general power of appointment over 
the marital trust within the meaning 
of §2041(a)(2) of the Code. 

Next, the court addressed §2036, 
holding that the numerous bad facts 
indicated an implied agreement 
for Sylvia to retain possession and 
enjoyment of the marital trust/FLP 
assets, as well as the income there- 
from. The court held that the transfer 
did not qualify for the bona fide sale 
exception. There was not an arm’s 
length transaction, because Sylvia 
technically acquired her interest from 
herself and the transfer represented 
a mere “recycling of value,” as it was 
used simply as a vehicle to change the 
form in which Sylvia held the assets 
of the marital trust. Accordingly, the 
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court held that, even if the marital 
trust assets had been transferred to 
the FLP, the full values of those as- 
sets were includible in Sylvia’s estate 
under §2036. 


Estate of Bigelow v. Commissioner 

In Bigelow, the Ninth Circuit up- 
held the Tax Court’s holding that all 
of the assets of an FLP were includible 
in the decedent’s gross estate under 
§2036. 

The facts of Bigelow and the Tax 
Court’s opinion have been discussed in 
previous Florida Bar Journal articles, 
including the co-author’s November 
2005 article. Therefore, only a brief 
summary of the facts appears below. 

A decedent’s revocable trust and 
his children created an FLP, with the 
trust contributing a piece of rental 
property worth $1,450,000, and each 
of the decedent’s children contribut- 
ing $100 cash. The property was 
encumbered by loans, which were not 
assumed by the FLP and remained 
liabilities of the trust. Before the 
FLP’s creation, the decedent had a 
positive monthly cash flow. After the 
creation, the decedent had a monthly 
cash shortfall, which rendered the 
decedent unable to make the monthly 
payments on one of the loans. Thus, 
the FLP made the payments for her. 

The decedent’s son, acting as the 
decedent’s attorney-in-fact, gifted 
limited partnership interests in the 
FLP to himself, his sisters, and the 
decedent’s grandchildren. The son 
transferred funds between the FLP 
and the trust numerous times, some- 
times to pay property taxes on the 
property, and other times to pay the 
decedent’s personal expenses. 

The Tax Court determined that the 
entire value of the property was in- 
cludible in the decedent’s gross estate, 
because the facts indicated an implied 
agreement for the decedent to retain 
the income from the property and for 
the FLP to secure the decedent’s per- 
sonal debts, and there was no nontax 
purpose for the transaction. 

The Ninth Circuit agreed with the 
Tax Court that there was an implied 
agreement for the decedent to use 
the FLP assets as needed. The Ninth 
Circuit then addressed the applicabil- 
ity of the bona fide sale exception. In 


; 


doing so, it viewed the bona fide sale 
and adequate and full consideration 
elements of the exception as inter- 
related criteria, rather than separate 
issues. The Ninth Circuit dismissed 
the IRS’ argument that, even though 
the partners received interests in the 
FLP in proportion to their contribu- 
tions, the trust’s transfer to the FLP 
could not meet the exception because 
the interest the trust received (after 
applying the marketability discounts) 
was worth less than property trans- 
ferred to the FLP. However, the Ninth 
Circuit went on to hold that an estate 
must demonstrate more than a pro- 
portionality of interests; it must also 
show a “genuine” pooling of assets and 
a “potential for intangibles stemming 
from pooling for joint enterprise.” 
Presumably, these requirements were 
not met in this case, as the decedent’s 
children contributed just $100 each, 
compared to the trust’s contribution 
of the property worth $1,450,000. 
However, after mentioning the re- 
quirements, the Ninth Circuit did not 
analyze them further. 

Instead, it focused on the Tax 
Court’s findings that the transfer was 
not made in good faith because it im- 
poverished the decedent, FLP formali- 
ties were not followed, and there was 
no nontax benefit. The court rejected 
the estate’s argument that the FLP 
protected the family from personal 
liability because the decedent was 
still exposed to liability by virtue of 
the trust acting as general partner 
and there was no concrete incident 
or circumstance indicating a genuine 
exposure to liability. Similarly, the 
court rejected the rationale that the 


FLP protected the property from parti- 
tion where there was no evidence that 
the family contemplated a partition. The 
court did not see the efficient manage- 
ment of the property as a valid nontax 
reason, finding that decedent’s son, as 
trustee of the trust, had already been 
managing the property prior to its con- 
tribution to the FLP. The court also did 
not see the facilitation of the decedent’s 
gift-giving plan as a valid nontax reason. 
Finding that the bona fide sale exception 
did not apply, the Ninth Circuit affirmed 
the Tax Court’s holding that the value 
of the property was includible in the 
decedent's gross estate. 


In the Matter of Janice Galloway 
Trust 

In In the Matter of the Janice Gal- 
loway Trust, Second Judicial District 
Court, County of Ramsey, Minnesota, 
Court File No. C5-04-200042, Herbert 
Galloway died in 1994, survived by his 
wife, Janice, their two children, and 
five grandchildren. Under the terms 
of Herbert’s revocable trust, which he 
created in 1988, three trusts were cre- 
ated for the benefit of Janice, a credit 
shelter trust, a generation-skipping 
tax (GST) exempt marital trust, and 
a GST nonexempt marital trust. 

Janice also established a revocable 
trust. She remarried in 1998 and 
died in 2001. U.S. Bank was the sole 
trustee of the three trusts under 
Herbert’s revocable trust, a co-trustee 
with Janice of her revocable trust, 
and the sole executor of Herbert’s and 
Janice’s estates. 

Upon Janice’s death, the Galloway 
children contacted an attorney to ob- 
ject to the fees charged by the estate 


planning attorney administering the 
estates of Herbert and Janice. One 
of the issues raised was the failure. 
of U.S. Bank to transfer the marital 
trusts’ marketable securities to an 
FLP as a vehicle to reduce estate taxes 
that would be owed in Janice’s estate 
upon her death. 

When US. Bank requested court ap- 
proval of its fees, the Galloway children 
objected and sought to have U.S. Bank 
pay a surcharge to the trusts as com- 
pensation for breach of trust, including 
the failure to establish an FLP. The 
issue pertaining to the formation of 
the FLP was the only issue that went 
to trial in the Minnesota state court. 

The court found in favor of U.S. 
Bank, holding that, as a general mat- 
ter, a trustee does not have a duty to 
establish an FLP, because it is a com- 
plex, aggressive technique that is not 
appropriate in all circumstances. Spe- 
cifically, under these facts, U.S. Bank 
did not have that duty because 1) the 
trust instrument permitted the forma- 
tion of an FLP, but it was not manda- 
tory; 2) tax minimization was not the 
main purpose of the marital trusts; 3) 
it is rare for a marital trust to invest 
in an FLP; 4) there was no existing 
family business; 5) the attorney for 
the family did not request creation of 
an FLP; and 6) an FLP would not have 
been in accord with Janice’s personal 
objectives, as evidenced by her rejec- 
tion of less complex and less risky 
estate planning techniques suggested 
by her estate planning attorney, her 
desire to keep her financial informa- 
tion private from her family, and her 
concern over whether she had enough 
money to maintain her lifestyle. 
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The court went on to hold that even 
if U.S. Bank did have that duty, the 
Galloway children would not be able 
to show that the failure to create an 
FLP was the proximate cause of the 
additional estate taxes paid by Janice’s 
estate. That would have required a 
showing that 1) the FLP and corre- 
sponding valuation discounts would 
have sustained IRS scrutiny; 2) Janice 
would have consented to the creation 
of the FLP; and 3) U.S. Bank could 
create the FLP and obtain discounts 
without breaching its other fiduciary 
obligations. 

Fiduciaries and professionals must 
be cognizant of this case, as it is pos- 
sible that a similar claim could be 
brought by beneficiaries of a marital 
trust in Florida. 


Changes to Estate Tax Return 
For the past few years, it has been 
relatively easy for the IRS to identify 
and audit gifts of discounted limited 
partnership interests because if the 
value of the gift reported on Schedule 
A of the federal gift tax return reflects 
a discount for lack of marketability 
and/or a minority interest, the ap- 
propriate box must be checked under 
Schedule A of the return. In addition, 
if the box is checked, an explana- 
tion giving the factual basis for the 
claimed discount and the amount of 
discounts taken must be provided. 
This year, the IRS made it easier to 
identify when a decedent owns limited 
partnership interests at death which 
have been discounted for federal es- 
tate tax reporting purposes. Interests 
in family limited partnerships, limited 
liability corporations, and fractional 
interests in real estate have been 
added to the list of interests owned 
by a decedent at the time of death 
which are to be listed on line 10(a) of 
part four of the return. In addition, 
line 10(b) of part four requires the 
disclosure of whether the interests 
owned by the decedent discussed 
on line 10(a) were discounted. Spe- 
cifically, if the reported interest was 
discounted, Schedule F of the federal 
estate tax return needs to be reviewed 
for the proper reporting of the total 
accumulated or effective discounts 
taken on Schedules A, F, or G. If line 
10(b) of part four was answered “yes” 


for any interest in miscellaneous 
property not reportable under any 
other schedule owned by the dece- 
dent, a statement must be attached 
which lists the item number from 
Schedule F and identifies the total 
accumulated discount taken on the 
interest. Further, if line 10(b) of part 
four was answered “yes” for any trans- 
fers described in one through five on 
pages 14 and 15 of the federal estate 
tax return instructions (i.e., transfers 
includible under §§2035, 2036, 2037, 
or 2038 of the Code), a statement must 
be attached to Schedule G which lists 
the item number from that Schedule 
and identifies the total accumulated 
discount taken on the transfer. 

A common estate planning tech- 


nique to reduce estate tax exposure > 


and “freeze” an individual’s estate is 
the sale of entity interests (including 
limited partnership interests in an 
FLP) to an intentionally “defective” 
irrevocable trust (IDIT).* In order to 
commence the statute of limitations 
on such a transaction, a taxpayer can 
report the sale on a gift tax return, 
provided that the conditions of the gift 
tax adequate disclosure regulations 
are satisfied.® Line 12(e) of part four 
of the Estate Tax Return, Form 706, 
now addresses whether the decedent 
transferred or sold interests in a part- 
nership, limited liability company, or 
closely held corporation during life 
to a trust that was 1) created by the 
decedent during his or her lifetime; 
or 2) not created by the decedent but 
of which the decedent possessed any 
power, beneficial interest, or trustee- 
ship. In that regard, any gift and/or 
sale of entity interests by a decedent 
to an IDIT would be recognized. Con- 
sequently, when a sale of an entity 
interest is made to an IDIT during 
life, it should probably be reported 
on a gift tax return, as it will have 
to be reported at death, regardless of 
whether it is reported during life. 


Conclusion 

As illustrated by Erickson, Gore, 
and Bigelow, egregious bad facts will 
result in IRS victory under §2036. 
Planners should use these and the 
other litigated §2036 cases as a road- 
map they do not want to follow when 
structuring FLPs. While a properly 
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formed and operated FLP can still be 
a powerful estate planning technique, 
the complexity and hurdles in the 
transaction are significant, and the 
IRS will probably identify them on 
a gift or estate tax return. Moreover, 
the Galloway case illustrates that 
one court has considered whether an 
institutional trustee of a marital trust 
has a duty to form an FLP. Query 
whether similar suits may follow 
and perhaps be expanded to include 
lawyers, accountants, and financial 
advisors—hopefully not.Q 
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missioner; T:.C. Memo 2007-169; Estate of Big- 
elow v. Commissioner, 100 AFTR 2d 2007-6016 
(9th Cir. 2007), aff'd, T-C. Memo 2005-65. 
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County of Ramsey, Minnesota, Court File 
No. C5-04-200042. 

5 LR.C. §2036(a). 
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Trusts, & Property (January/Feb- 
ruary 2000). 
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FAMILY LAW 


by Alexander Caballero and Ingrid Anderson 


F.S. §39.0139: Protecting Children from 
Sexual Abuse by Those Entrusted with Their Care 


he Florida Legislature 

passed the “Keeping Chil- 

dren Safe Act,” FS. §39.0139, 

effective July 1, 2007, in an 
effort to prevent sexual abuse dur- 
ing visitation pursuant to judicial 
determinations from those persons 
the child is ordered to visit. The 
legislature’s passage of this act ac- 
knowledges that a great percentage 
of the increasing sexual abuse to 
children occurs not from strangers but 
from persons who are known to the 
children. Pursuant to FS. §39.0139, 
visitation is suspended by operation 
of law and a rebuttable presumption 
of detriment is created when any of 
three triggers activate the procedures 
in the statute. 

The three triggers which activate 
the protective procedures set forth in 
ES. §39.0139 and create a rebuttable 
presumption of detriment to a child 
are when: 

[1] a parent or caregiver has been the 
subject of a report to the child abuse hot- 
line alleging sexual abuse of any child as 
defined in s. 39.01; or 

[2] has been found guilty of, regardless of 
adjudication, or has entered a plea of guilty 
or nolo contendere to various Florida statutes 
or similar statutes in other states regarding 
sexual abuse or abuse of a child; or 

[3] has been determined by a court to 
be a sexual predator as defined by Florida 


statutes or similar laws of another jurisdic- 
tion.! 


Once one of the above acts that © 


create the rebuttable presumption of 
detriment occurs, the person may visit 
or have other contact with the child 
only after a hearing and an order by 
the court that allows the visitation 
or other contact.” All visitation and 
contact stops. A court hearing must 
be held before visitation or contact 


resumes. 

At the hearing, the court appoints 
a guardian ad litem or attorney ad 
litem and employs more lenient 
evidentiary rules. The guardian or 
attorney ad litem. is required to have 
special training in the dynamics of 
child sexual abuse.* The court may 
receive and rely upon any relevant 
and material evidence submitted, 
including written and oral reports, 
to the extent of its probative value in 
its effort to determine the action to be 
taken with regard to the child, even 
if these reports and evidence may not 
be competent in an adjudicatory hear- 
ing.’ 

The burden is on the person seek- 
ing to resume visitation to prove by 
clear and convincing evidence that 
“the safety, well-being, and physical, 
mental, and emotional health of the 
child is not endangered by visitation 
or other contact*before the presump- 
tion in subsection (3) is rebutted and 
the court may allow visitation or other 
contact.”> The court then enters a 
written order specifying any condi- 
tions it finds necessary to protect the 
child.® 

If the court finds that the person 
did not rebut the presumption estab- 
lished in subsection (3), the court shall 
enter a written order prohibiting or 
restricting visitation or other contact 
with the child.’ Any visitation under 
subparagraph (4)(d) must be either 
supervised by a person who has previ- 
ously received special training in the 
dynamics of child sexual abuse or at 
a supervised visitation program. 

The provisions of the statute do 
not indicate whether they apply to 
only Ch. 39 proceedings (shelter and 


dependency matters) or also to pro- 
ceedings involving children under 
Ch. 61 (dissolution of marriage ac- 
tions and supplemental actions), Ch. 
742 (domestic violence actions) and 
other proceedings related to visita- 
tion and other contact with a child. 
FS. §39.0139(2)(b) provides only that, 
“lilt is the intent of the [llegislature to 
protect children and reduce the risk 
of further harm to children who have 
been sexually abused or exploited by 
a parent or other caregiver by placing 
additional requirements on judicial 
determinations related to visitation 
and other contact.” Some arguments 
have been made that FS. §39.0139 
should only be applied to Ch. 39 pro- 
ceedings and not all judicial determi- 
nations related to visitation or other 
contact, such as dissolution cases and 
domestic violence cases. 

However, the following reasons 
militate toward the application of the 
statute to all proceedings involving 
contact with children: 1) the plain 
language of the statute indicates 
application to all judicial determina- 
tions related to visitation and other 
contact; 2) earlier versions of FS. 
§39.0139 limiting the provisions to 
Ch. 39 proceedings were modified to 
much broader application evidencing 
a legislative intent that F.S. §39.0139 
apply beyond Ch. 39 proceedings; 3) 
the principles in Ch. 61 and in FS. 
§39.0139 both provide protection for 
children and promote the best interest 
of the child and must be read in pari 
materia; and 4) the court’s inherent 
jurisdiction to act for the benefit. of 
minor children encompasses all statu- 
tory and common law. 

FS. §39.0139(2)(b) provides that 
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“filt is the intent of the [llegislature 
to protect children and reduce the risk 
of further harm to children who have 
been sexually abused or exploited by 
a parent or other caregiver by placing 
additional requirements on judicial 
determinations related to visitation 
and other contact.” This failure to re- 
strict the application of the statute to 
only Ch. 39 proceedings indicates that 
all proceedings relating to visitation 
and other contact with children are 
included in the statute’s application. 

If the legislature had intended to 
limit FS. §39.0139 to shelter or depen- 
dency or any other specific proceed- 
ing, the legislature would not have 
used the term “judicial proceedings” 
but would have used much narrower 
words such as “Ch. 39 proceedings,” 
“dependency proceeding,” or some 
other limitation. To conclude that 
FES. §39.0139 is limited to shelter or 
dependency cases and not to other 
judicial proceedings, like dissolution 
actions or domestic violence actions, 
is tc add words to the statute that 
are not there. Section 39.0139 applies 
to judicial determinations related to 
visitation and other contact and it is 
not ambiguous. 

The plain meaning of statutory 
language is the first consideration of 
statutory construction.* Where the 
language of the statute is plain and 
unambiguous, there is no need for 
judicial interpretation.® Because of 
the broad, plain language of this stat- 
ute, there is no need for the further 
utilization of statutory construction 
principles. 

The Florida Supreme Court has helc 
that “it is a fundamental principle of 
statutory construction that where 
the language of a statute is plain and 
unambiguous there is no occasion for 
judicial interpretation.””° The Supreme 
Court explained as follows: 


[t]he [lJegislature must be understood to 
mean what it has plainly expressed and 
this excludes construction. The [llegislative 
intent being plainly expressed, so that the 
act read by itself or in connection with 
other statutes pertaining to the same 
subject is clear, certain and unambigu- 
ous, the courts have only the simple and 
obvious duty to enforce the law according 
to its terms. Cases cannot be included or 
excluded merely because there is intrinsi- 
cally no reason against it. Even where a 
court is convinced that the [legislature 


really meant and intended something 
not expressed in the phraseology of the 
act, it will not deem itself authorized to 
depart from the plain meaning of the 
language which is free from ambiguity. If 
a [llegislative enactment violates no con- 
stitutional provision or principle it must 
be deemed its own sufficient and conclu- 
sive evidence of the justice, propriety and 
policy of its passage. Courts have then no 
power to set it aside or evade its operation 
by forced and unreasonable construction. 
If it has been passed improvidently the 
responsibility is with the [l]egislature and 
not the courts.!! 


Courts have agreed that if the lan- 
guage of the statute is clear and un- 
equivocal, then the legislative intent 
must be derived from the words used 
without involving incidental rules of 
construction or engaging in specula- 


tion as to what the judges might think — 


that the legislators intended or should 
have intended.” This is so because a 
basic principle of statutory construc- 
tion is that courts “are not at liberty 
to add words to statutes that were not 
placed there by the [llegislature.”” 
A court may not add words to FS. 
§39.0139 to limit this statute to a 
specific type of proceeding. 

Senate Bill 570 was filed in the Sen- 
ate on January 11, 2007. The bill, cited 
as “Keeping Children Safe Act,” cre- 
ated FS. §39.0143 and was similar to 
FS. §39.0139. One of the major differ- 
ences was found in §3 which provided 
that, “This section applies to any per- 
son involved in a proceeding initiated 
under this chapter.”'* Senate Bill 570, 
which provided that the suspension 
of visitation between a child and a 
parent accused or convicted of sexual 
or abuse-related offenses would apply 
to Ch. 39 proceedings only, died in the 
Committee on Children, Families, 
and Elder Affairs on May 4, 2007. 
The language limiting the statute’s 
application to Ch. 39 proceedings was 
replaced in S.B. 20 with broader lan- 
guage applying the statute to “judicial 
determinations related to visitation 
and other contact.” The Senate clearly 
intended a more universal application 
that would encompass dissolution ac- 
ticns, domestic violence actions, and 
all other “judicial determinations” 
where visitation issues arise. 

Similarly, H.B. 0077 initially pro- 
vided that “[t]his section applies to 
a parent, stepparent, grandparent, 
stepgrandparent, relative, or care- 
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giver in all proceedings governed by 
this chapter.” As with S.B. 570, this 
language, of limiting F.S. §39.0139 to 
only Ch. 39 proceedings, was deleted 
from H.B. 0077, and the application of 
the statute was broadened to apply to 
all “judicial determinations.” 

Senate Bill 20 and the last version 
of H.B. 0077 are identical and even- 
tually became law as FS. §39.0139. 
Both the Senate and the House of 
Representatives removed specific 
language in their bills that limited 
the applicability of F.S. §39.0139. In 
so doing, the legislature evidenced its 
clear intent to apply FS. §39.0139 to 
all judicial determination involving 
visitation or contact with a child. 

Since the statute is clear and un- 
ambiguous, nothing else is required 
to establish that §39.0139 applies to 
all judicial proceedings. Other rules 
of statutory interpretation, nonethe- 
less reflect §39.0139’s applicability 
to dissolution of marriage cases. The 
classification of a law or a part of a 
law in a particular title or chapter of 
Florida Statutes is not determinative 
on the issue of legislative intent, and 
where there is a question, established 
principles of statutory construction 
must be utilized.'® 

The doctrine of in pari materia is 
a principle of statutory construction 
that requires that statutes relat- 
ing to the same subject or object be 
construed together to harmonize 
the statutes and to give effect to the 
legislature’s intent."’ “In pari materia” 
applies when two different statutory 
provisions deal with the same specific 
subject or with subjects so connected 
that the meaning of the one informs 
the other.’* Under this principle of 
statutory construction, when two 
statutes relate to the same thing 
or to the same subject or object, the 
statutes are construed together so as 
to harmonize both statutes and give 
effect to the legislature’s intent.'® 

The provisions of both Ch. 39 and 
Ch. 61” seek to advance the welfare 
of children by protecting them from 
harm. The provisions of these chap- 
ters should be read together when 
nothing indicates the provision ex- 
clusively applies to only one type of 
proceeding. Given the stated purpose 
of FS. §39.0139, to “reduce the risk 


of further harm to children who have 
been sexually abused or exploited by 
a parent or other caregiver by placing 
additional requirements on judicial 
determinations related to visitation 
and other contact” and the purposes of 
the provisions for the welfare of chil- 
dren in Ch. 61, FS. §39.0139 should 
apply to divorce cases as well as to Ch. 
39 cases. 

Ch. 39 (including F.S. §39.0139) 
and Ch. 61 each promote the welfare 
of children and include provisions or- 
dering visitation with children.”! The 
stated purposes of Ch. 39 include, 
to provide for the care, safety, and pro- 
tection of children in an environment 
that fosters healthy social, emotional, 
intellectual, and physical development; to 
ensure secure and safe custody; to promote 
the health and well-being of all children 
under the state’s care; and to prevent the 
occurrence of child abuse, neglect, and 
abandonment;”... the health and safety of 
the children served shall be of paramount 
concern;” [and]...[t]he prevention of child 
abuse, abandonment, and neglect shall be 
a priority of this state.” 

FS. §61.001 provides that the pur- 
pose of Ch. 61 is, “[tlo preserve the 
integrity of marriage and to safeguard 
meaningful family relationships” 
and “to mitigate the potential harm to 
the spouses and their children caused 
by the process of legal dissolution of 
marriage.”” Section 61.13(3) provides 
that “[flor purposes of shared parental 
responsibility and primary residence, 
the best interests of the child shall 
include an evaluation of all factors 
affecting the welfare and interests of 
the child.””’ The provisions of Ch. 61 
regarding the Uniform Child Custody 
Jurisdiction and Enforcement Act 
(UCCJEA) have been applied to Ch. 
39 proceedings.”® 

When logic dictates and the intent 
of both statutes is promoted by the 
application, many statutes outside 
of Ch. 61 apply to proceedings within 
divorce proceedings. Examples of such 
statutes include FS. §743.07, which 


provides for support of a dependent | 


person beyond the age of 18 years 
when such dependency is because 
of a mental or physical incapacity 
which began prior to such person 
reaching majority or if the person 
is dependent in fact, is between the 
ages of 18 and 19, and is still in high 
school, performing in good faith with 


a reasonable expectation of gradua- 
tion before the age of 19; F.S. §689.15, 
which provides that the doctrine of the 
right of survivorship in cases of real 
estate and personal property held by 
joint tenants does not prevail in this 
state, except in cases of estates by en- 
tirety, a devise, transfer, or conveyance 
heretofore or hereafter made to two or 
more creates a tenancy in common, 
unless the instrument creating the 
estate shall expressly provide for the 
right of survivorship; and in cases of 
estates by entirety, the tenants, upon 
dissolution of marriage, become ten- 
ants in common; and the entirety of 
Ch. 64 regarding partition. 

Circuit courts have inherent and 
continuing jurisdiction to protect 
children and that jurisdiction is not 
dependent on any particular statu- 
tory chapter.” Therefore, the court, 
whether sitting as a dependency 
court, domestic violence court, family 
law court, or in any other capacity, 
should apply F.S. §39.0139 when a 
judicial determination has to be made 
relating to visitation or contact with a 


M 


child. The protection of children from 
sexual abuse is paramount and must 
not be limited to application based 
on how the child in need of protection 
came into the system. 

The argument that the statute is 
subject to being abused in a dissolu- 
tion of marriage setting or a domestic 
violence setting by a parent making a 
call to the child abuse hotline, alleging 
sexual abuse of the child by the other 
parent, which suspends the parent’s 
visitation, shifts a burden of proof, and 
establishes the highest civil burden 
of proof, is not a reason to ignore F‘S. 
§39.0139 in a dissolution of domestic 
violence setting. The danger of fur- 
ther abuse and intimidation of sexu- 
ally abused children outweighs the 
temporary suspension of a person’s 
visitation until the court can have a 
hearing. Err on the side of the child, 
as the wrong choice results in irrepa- 
rable and more severe ramifications. 
Given the plain and unambiguous 
language and analysis, the statute 
must be implemented for the benefit 
and welfare of the children. 
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Conclusion 

The legislature did not limit the 
protection afforded by FS. §39.0139 
only to children under Ch. 39. To the 
contrary, the legislature specifically 
stated its intent that the safeguards 
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of §39.0139 apply to all judicial deter- 
minations relating to visitation and 
contact with children. The language 
is clear and unambiguous with no 
need to go any further into statutory 
construction or statutory intent. The 
legislature amended earlier versions 
of the House and Senate bills to 
remove language which would have 
limited the statute’s applicability to 
Ch. 39 proceedings and replaced the 
limiting language with the broader 
“judicial determinations” provision. 
Children should be protected from 
caregivers who abuse them, whether 
such children come to the attention of 
the judicial system through a depen- 
dency case, a divorce case, a domestic 
violence case, or otherwise. The intent 


and the purpose of FS. §39.0139 be- | 


ing clear, children must always be 
protected from those entrusted to care 
for them.O 


' See Fia. Star. §39.0139(3). 

2 See Fia. Star. §39.0139(4). 

3 See Strat. §39.0139(4)(a). 

4 See Fia. Start. §39.0139(4)(b). 

5 Fra. Stat. §39.0139(4)(c). 

7 See Fria. Srar. §39.0139(4)(d). 

8 State v. Bradford, 787 So. 2d 811 (Fla. 
2001). 

® See also McLaughlin v. State, 721 So. 
2d 1170 (Fla. 1998) (when language of 
the statute is clear and unambiguous and 
conveys clear and definite meaning, there 
is no occasion for resorting to the rules of 
statutory interpretation and construction; 
the statute must be given its plain and 
obvious meaning). 

10 Forsythe v. Longboat Key Beach Erosion 
Control, 604 So. 2d 452, 454 (Fla. 1992). 

"| Van Pelt v. Hilliard, 78 So. 693, 694-95 
(1918), citing 2 SuTHERLAND’s STATUTORY 
CoNnsTRUCTION §366, p. 701. 

? Forsythe, 604 So. 2d 452, citing Tropical 
Coach Line, Inc. v. Carter, 121 So. 2d 779 
(Fla. 1960). 

18 See Seagrave v. State, 802 So. 2d 281, 
287 (Fla. 2001), citing Hayes v. State, 750 
So. 2d 1, 4 (Fla. 1999). 

4 See §3, Fla. S.B. 570. 

15 See §3, Fla. H.B. 0077. 

16 State v. Bradford, 787 So. 2d 811 (Fla. 
2001). 

' Florida Dept. of State, Div. of Elections 
v. Martin, 916 So. 2d 763 (Fla. 2005); see 
also Forsythe v. Longboat Key Beach Ero- 
sion Control Dist.,604 So. 2d 452, 455 (Fla. 
1992) (“Where possible, courts must give 
full effect to all statutory provisions and 
construe related statutory provisions in 
harmony with one another.”). 

18 Brown v. State, 848 So. 2d 361, 364 (Fla. 
4th D.C.A. 2003). 

18 Maggio v. Florida Dept. of Labor and 
Employment Security, 899 So. 2d 1074 (Fla. 
2005). See also McGhee v. Volusia County, 
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679 So. 2d 729, 730 n. 1 (Fla. 1996) (the 
doctrine of in pari materia requires courts 
to construe related statutes together so 
that they are harmonized); State v. Allen, 
743 So. 2d 532 (Fla. Ist D.C.A. 1997) (court 
must construe statute in conjunction with 
other statutes pertaining to same subject 
matter). 

20 As well as Chs. 742 and 63, involving 
domestic violence and adoption, respec- 
tively. 

21 See, e.g., Star. §§61.13, 39.402(9), 
and 39.506. 

2 Bia. Stat. §39.001(1)(a). 

23 Fia. Stat. §39.001(1)(b)1. 

Fa. Start. §39.001(6). 

Fia. Strat. §61.001(2)(a). 

26 Stat. §61.001(2)(c). 

27 See Fa. Star. §61.13(3). 

28 See Johnson v. Denton, 542 So. 2d 447 
(Fla. 5th D.C.A. 1989); Kennedy v. Kennedy, 
559 So. 2d 713 (Fla. 5th D.C.A. 1990). 

29 See Waters v. Waters, 578 So. 2d 874 
(Fla. 2d D.C.A. 1991) (circuit court has 
inherent jurisdiction over minor children 
as to their custody and welfare; jurisdic- 
tion is not dependent on the case having 
originated in either a Ch. 61 or Ch. 39 
action or under any other statute); Bilbo 
v. Bilbo, 688 So. 2d 1031 (Fla. 5th D.C.A. 
1997) (circuit court has inherent jurisdic- 
tion to control the welfare and act for the 
protection of minors within its territorial 
jurisdiction); In Interest of J.M., 499 So. 
2d 929 (Fla. 1st D.C.A. 1986) (circuit court 
has inherent and continuing jurisdiction 
to entertain matters pertaining to child 
custody and enter any order appropriate 
to a child’s welfare); see also P.M. v. Depart- 
ment of Children and Families, 865 So. 
2d 8 (Fla. 5th D.C.A. 2003) (While these 
provisions specifically authorize certain 
actions by the circuit courts in their role as 
guardians of the rights of children, courts 
are not confined to the express provisions 
of Ch. 39 in providing for the safety and 
welfare of children.). 
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Since 1957 


: Lawyer Services FINANCIAL & COMPUTER FORENSICS 
Rates JOHNA. MAGLIAD 


| Standard Format — $80 Serving clients since 1985 locally, nationally, internationally 


LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 
per insertion. Minimum 

«Divorce JOHN A. MAGLIANO, For more information and 
of 5 lines. Each addi- «Bank Fraud Computer Expert a complete listing of our 
: «Civil Fraud _ services visit us at: 
 tiona line is $20. Initial ad Theft -File Analysis www.magliano.com 
«Data Corruption IT Services Offices located in T 
placement payable in ad- eputes Pornography issues Se, Floside 

5-time insertion, -Atiorney Trust Accounts 813.245.6742 
$400; 10-time insertion, 


$750. 
: CLE Credit Posting 
Update your CLE record in record time. 
Discover the convenience of 
on-line posting at www.floridabar.org. 
Click on CLE. 


Reminder: Florida Bar CLE atttendance credits are posted automatically. 


Display Format — : 
1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 | 
142 pg $250 $225 $200 
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| 
: 
with in-dept 
| 
| 
| 
| 
| 


Lawyer 


he Realtor’s 


Eyes 


1 Did this Realtor’s eyes wink at a false 
j appraisal or a fictionalized mortgage ! 
j application? Did that one’s spot a! 
yhidden defect that the inspector | 
j missed and then turn away as if hel 

did not see it? Did the other Realtor I 

close her eyes when a customer | 
, forged a signature on a document? 4 


1Does real estate law address these | 
yissues? The Realtor’s Code of Ethics? 


an expert opinion, call Larry) 
' Lowenthal, a Broward Realtor with 124 

years of evaluating complaints for his , 
'Board. His columns are published , 
nationally at About.com, a NY Times, 
I site and his cv is at RealWitness.com 


! 
Larry Lowenthal 
Expert Witness: Realtor Ethics 


I 
, (954) 437-2133 


Start thinking 
Journal 
Directory! 
Don’t miss 
the 2008 issue. 


ore-mail 
rtraynor@flabar.org 
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Attorney Referral Services 


~=Attention - New Attorneys? 
Recession Proof? Probate, Criminal, SSD, Im- 
mig / B’kruptcy / In a slump? Marital, Corp, Civil. 
Let us Help. The best bang for the buck. 

AAA Attorney Referal Svc. 
1-800-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U. S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Medical 


@ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 
cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 


Mining Engineering 


Mining Engineering Experts: Extensiy 
expert witness experience, all types mining: ay.” 
cidents, injuries, wrongful death, construction © 
trucking/rail, disputes, product liability, mine” 
property management, mineral appraisal jy) 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


Premises Liability & Security; 
Practices & Procedures; Wrongful death® 
William T. Gaut (239) 593-8033. Naples® 
Florida. Visit Web site: www.wtgaut.com, 


_ Financial & Computer 
Forensics 


Financial & Computer Forensin= 
Expert witness - Civil & Criminal cases, Stak 
and Federal Courts throughout Florida. 25 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 


rofessional Liabili 
alpractice Insurance 


Attorneys First Insurance, specializin® 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 262)5 
McCormick Dr., Suite 105, Clearwater, Fle 
33759, (727) 799-4321, Fax: (727) 499-6823 
e-mail: ATTORNEYSFIRST @ AOL.COM. 


Stockbroker Fraud 
Mismanagement 


@ Call us to talk over remedies availabe)” 
to your clients who have securities accoulfi 
losses. Referral or co-counsel; expert wi)” 
ness affiliations. David McGee and Peter i.) 
Mougey, Beggs & Lane, Pensacola, (851) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq. concentrates 0 
recovering investors’ losses caused by stock) 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, including working in the “pits” of the 
commodities exchange; former licensed broke © 
with the NFA and NASD; former associate ofa 
large New York law firm that defended many 
brokers and brokerage firms; former intern{t 
the NASD Arbitration Department; a published 
author and co-author of securities arbitration 
articles; and an approved arbitrator for the 
NASD and NFA. Referring attorneys are glady 
paid in accordance with Florida Bar rules. Blum 
& Silver, LLP, 12540 W. Atlantic Bivd., Coral 
Springs 33071; Phone: (954) 255-8181; fax 
(954) 255-8175, 1-877-STOCK-LAW. 


t 
3 
Randy Traynor 


What might have been fresh yesterday could be less than fresh today. That’s why 
there’s KeyCite® Alert to monitor breaking developments in the cases, statutes, 

regulations, and administrative decisions that matter most to you. Results can be 
delivered continuously — seven days a week — whenever and wherever you want. So, 
as you're walking into the courtroom, you might find out that something you or the 


opposition is depending on has gone bad. Now that would be the catch of the day! 


Call 1-800-REF-ATTY (1-800-733-2889) or visit west.thomson.com/keycite 


Westlaw. KeyCite. Alert 


© 2007 West, a Thomson business L-331727/7-07 


: 


